APPENDIX 29

SUPPORTING
DOCUMENTS
SUBMITTED ON
BEHALF OF THE
PREMISE LICENCE
HOLDER



—m 1 o bl 5 5=



THE JOINERS PH

REVIEW OF PREMISES LICENCE

ADDITIONAL PAPERS SENT TO LB TOWER HAMLETS

. CV's

1.1 David Pollard

1.2 Algars Saveljers

1.3 Gulliano Pistonl

. Photograph —The team with Borls Johnson
information & photographs from The Joiners website
Photographs

4.1 Living wage

4.2 Notlce = minicabs

4.3 Notice — beware of thieves

. CCrv

5.1 Proposal
5.2 Specification
5.3 Invoice

. Professor Roy Light -~ Note of Revlew Procedure



Curriculum Vitae

David Alexander Pollard, bon—Preston, England

Education

1965 - 1972

Preston Grammar School  no longer exisls

6'0' Levels, 3 'A 'Levels, 1 'S' Level

1972 -1975

University College, Cardiff no longer exists; now Cardiff University

Read History

BA (Hons) 2.1

Bar cxperience 1972 -1974

Lamb Hotel, Church Street, Piesion

1975 -6

Showbiz GAY night club, Cardiff Part-time bar work

Paid posigraduate employment

Dickens Inn, pub St Katharine’s Dock, London, 1977 (3 months)

1977 - 1979 Housing Department, London Borough of Hackney, Estate Superintendent

1977 <1978 Golden Lion, GAY pub, Dean Street, Lendon — pari-time barman

1979-1980  Joan Tree Agency, mainly full time, temporary work

1980 1985 Harlequin pub, London. Part-time barman

1980-1984  Provident Life Association of London, mortgage controller

1984-1988  The Building Trust/Finance For Housing, mortgage controller and general factotum,
latterly taken over by Baltic Trust Ltd

1986-1988 — The Shakespeare's Head pub, London. Part-time barman

1988-1988  Alpha Pantechna Limited, General Manager

1988-1992,----The Guardian Building Society, domestic and commercial mortgage arrears

1989-1990  Salmon & Compasses pub, London. Part-time barman

1991- Paradise Club, Londen. Bar manager

1992 Made redundant when Guardian Building Society moved out of London,

I was an unpaid organizer and co-creator of Pink Angels, a fund-raising and HIV/AIDS campaign

which involved all of the then many gay venues around the Angel, Islington. I was also a co-creator

and contributor to a small, local free magazine called 'IQ’,

1993-1997  SDS International, Personal Assistant to the Managing Director .During this time,

also wrote for THUD, a gay magazine for which I received an award as 'Gay Wiriter of the Year.

1997- May 2% _ Granted a Protection Order for The Joiners Arms, which became a full en-

licence at the next Brewsters Session at Bow magistrate's Court.
May 6™, began trading at The Joiners Arms, with the late Trevor Dodds as joint

Part time and full-time holiday work

Licensee
Passed the BII Licence exam.
1999 obtained Public Entertainment Licence at Joiners Arms, with hours of trade from

17.00 to 02.00, nightly except Sunday, when normal hours applied
2005 Licensing Act of 2003, came inoto force, with current hours Monday to Saturday, but

Sunday closing at 10.30. This was changed to 02.00 end of licensing, 02.30 close by an amedment

to the Licence in 2007.
The Licence was further amended to permit a smoking area at the rear of the building, to reduce

noise and nuisance.



Curriculuim Vitae

Aigars Saveljevs
Born * Priekule, Latvia

Education

1983-1986
Priekules 1. Vidusskola (Secondary School No1 of Prielule)

Eqguvaient of A Levels

1989-1994
University of Latvia, Faculty of Geography

MNation Service

1986-1988
Soviet Union Armed Forces, Anti-Aircraft missile squad.

Work

1994-1995
Teacher of geography at Secondary School No 65 of city of Riga

1995-1997
Police Corporal at Latvian State Police

1998-2001
Part time bar tender at The Joiners Arms

2001-2002
Bar tender at The Dovetail, 9-10 Jerusalem Passage, London EC1V 4JP

2002-2006
Manager at The Dovetail, 9-10 Jerusalem Passage, London EC1V 4JP

2006 tili present

Bar tender, Manager, Managing Director of The Joiners Arms
Current and relevant qualifications:

February 2009
BIIAB Award in Conflict Management
Personal Licece (LBH-PER-N-0960) from May 2009

July 2012

Virtual College
lLevel 2 Food Safety and Hygiene for Catering
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Education - 1980/1984 GCSE- equivalent in

Maths, Art, English, Geography,

Italian, History.

1985/1989 Photography and Art College

1989/1990 Military service
1994/1995. Advance BEnglish course

Work
experience 1996/1998 Toni restaurant -

Chef - London N1
1998/1998 Hackney City Farm - Chef -

London EB
1998/1999 Joiners Arms Pub - Part time

Bar tender
London E1 7QL
2000/2000 Little Tree, Pub Restaurant -

Chef Bar tender

2000/2009 Joiners Arms - Bar tender -
achieved Personal

License Certificate

2009/2013 Director - Manager - Joiners
Arms London EZ7QL

Sent from my iPad

Content fn

© 2013 Microsoft  Terms  Privacy & cookies  Developers Learn man

i



Name - Giuliano Pisltoni

D.o.b. - 4 th October 1969

Rome - Italy

Education - 1980/1984 GCSE~ equivalent in Maths, Ark, English,
Geography,

Italian, History.

1985/1989 Photography and Art College

1989/1990 Military service

1994/1995. Advance English coursas

Work

experience 1996/1998 Toni restaurant - Chef - London M1
1998/1998 Hackney City Farm - Chef - London E8
1998/1999 Joiners Arms Pub - Part time Bar tender
London E1 7QL

2000/2000 Little Tree, Pub Restaurant - Chef Bar tender
2000/2009 Joiners Arms - Bar tender - achieved Personal

License Certificate
2009/2013 Director - Manager - Joiners Arms London E27QL






Toim Edwards

Fron: aigars saveljem
Sent: 30 October 2 :

To: Tom Edwards
Subjeci: CCTV invoice
Attachiments: Blank Systems Invoice.pdf

From: aigarsl3@haoimail.com

To: pollard-david @biconnect.com; iom@lyndales.co.uk
Subjeci: RE: CCTV

Date: Wed, 30 Oct 2013 22:37:55 +0000

Dear Tom,

Please find a copy of the CCTV system invoice from Blank Systems Lid.

We have chosen Blank Systems out of around 10 companies who replied to our quote request (our
requirements were based on those from The Police) printed below:

Reguirement:
> CCTV system for a public house/nightclub with 2 cameras ouiside {front of the building), 2 inside

covering the front doors {these have to record Head shot of people as they come in), 4 covering the floor,
2 outside covering backyard. All 8 have to provide 24 hour recording and the ability to work In a low light
conditions. The recording has to be stored for 4 weeks and must have the ability to be backed up, if
necessary, on a Data or DVD disks in a format what can be played hack on most of the computers or DVD
players. The quality has to be clear enough to have those recordings as an acceptable source of evidence
for The Police and The Court of Justice. The system should be compatible with

Facewatch. htip://www.facewateh.co.uk/cms/

Blank Systems Ltd provided us with the most up to date product and are well know for they work in

London's night clubs.
I'm sending the systems tech spec in a separate e-mails, | will also contact 8lank Systems tomorrow and

ask for more detailed spec with a covering letter.
Best regards

Aigars

From: Tom Edwards <Tom@lyndales.co.uk>
Date: 29 October 2013 09:46:16 GMT
To: "pollard-david@btconnect.com” <pollard-david@btconnecl.com=>,

"aigars] 3@hotmail.com” <aigars!3@hotmail.coin>,

1




Blank systems Ltd

40 Newdigate Road east
Harefiaid,

UBY GES

0203 393 4646
info@lanksysiems.co.uk

REF: The-Joinors-Arnts-0001
Proposal: CCTY Sysiem ujgrade.

Client: The Joiners Aivas, Shoreditch, London E2 70

Proposal Notes

1. After carrying out a site survey and discussing your requiraments, i would
recommend inslaliing 3 new external cameras and 5 new internal cameras. 1
have quoled Concept pro CBP324DNIR fow flight cameras as these will maintain
a very good image even in very low fight. { am also recommending a Concepl pro
vxh264 18 channel 4TB High end DVR, which wiif aflow you fo record al a very
high resolution and frame rate. The cameras and DVR we have chosen besl
meet licensing requirements for bars, pubs and nightciubs.

2. As discussed to achieve the best view the 8 new cameras are o be inslalled in
new iocations along with a number of the old cameras. All cabling will be surface

mounted.

3. Work can be carried out within 10 working days of the received order.

4. Bianksystems Ltd only provides equipment of high quality

Proposals Costs

CCTV system

Concept pro vxh264 16 channei 4TB

Concept pro 2.8-10mm VF 650tvi Low light IR cameras inside
Concept pro 2.8-10mm VF 650tvl Low fight IR cemeras culslde
HD Monitor 19"

cable RG59 100m + Power In one

18way PSU

System Installation 2 days two engineer

Totat cost

VAT+

NET TOTAL

£4269
£853.80
£5122.80

LI T 2]ojs]efa]-

Warranty
All equipment Insialled by Blank system Ltd comes with a no quibble 12-month warranty.




Continuation page 2

Limitations of proposal

Whilst every efforl has been made fo ensure the accuracy of the Information confained within
il, It must be realised thal no detailed survey of the location has been undertaien.

Lindertook a delailed survey on tha 19/08/13

Terms of proposal

s A 40% (£2049.12) deposit on the day or In advance of commencement of work
and the remaining balance to ba paid over 6 monthiy instalment of £512.28.

= The first monihiy insiaiment to be patd 31 days after complelion of work via direct

debit or standing order

This proposal is valid for 30 days from the {ime of Issue.

We are not responsible for any damage to paint worls or building deceration.

Works can be carrled out during office hours or out of office hours and weskends,

Access {o the premises must by accessibie and ciear of any debris.

Blank systems Lid reserves the right to correci {his quole al any time until the

order is slgned

o 8 o 3 a

ACCEPTANCE OF THIS PROPOSAL

Deposit required with acceptance- £2049.12

This Proposal may be accepted by complsting this section and returning two signed and completad
Propoesal / accaptance pages to Blanksysfems within 30 days of the Proposal date, after which
Bianksystems reserve the right to amend the Proposal prices / specification.

I / WE accept this quotation for works in accordance with Blanksystems terms and conditions (as per
reference number above) and agree that all equipment will remain the properly of Blanksystems until

paid for tn full.
Blanksystems Staff Name (Block Capitals)

Blanlsystems Staff Signature Date.

Customer Representatives Name (Block Capltals).......eecsssmesness e
Signature of CUSLOMEr ..o s (1] (= X— e

Page 2 of 2

This document Is fssued by Blank system Lid in confidence and shoufd not be reproduced in whole or In part without
1he prior writlen permission of Blank syslems Lid. Company No 6963352 VAT No 974563480




i [ ] I Blank systems LTD - "
‘ e - ?;Iu Ng\g}d’gateRnadEasl Tax invoice
| Hare B = =
blanksysteris - RIEEEIRS _Invojee No. o

et [al § dosaeslc ety Insiabatiog aad myiniapant s 0203 393 4645
info@blanksystems.co.uk
www.blanksyslems co uk
Company Regislration No. : 06863352

|

03/00/2013
_Torms. |

Jolnars Arms Shoradllch Umild
116-118 Hackney Road

{ Amouht Due Er;clésed- I

Quantity | Rate -~ VAT Amount

03/09/2013 |Concept pro vkh264 16 channel 4TB 1 0.00[20.0% S 0.00
03/09/2013 [Concept pro 2.8-10mm VF 650tv Low light IR 5 0.00]20.0% S 0.00
cameras inside
03/09/2013 |Concept pro 2.8-10mm VF 650ivl Low light IR 3 0.00120.0% S 0.00
cameras oulside
03/09/2013 [Moniior 19 1 0.00)20,0% S 0.00
03/0%/2013 |18 way PSU 1 0.00]20.0% S 0.00
03/09/2013 [cable RG59 100m + Power In one 5 20.0% S 0.00
1 4,269,00120.0% S 4,269,00

03/09/2013 |installation

4,269.00
853.80

VAT Summary
Rale VAT Net
VAT @ 20% 853.80 4,269.00

VAT Regisiration No.: GBS74563480

4 512,20 paiel o4l /1 f2099. 12 [Peel 3/2)13
| 452,20 0k
Sieiosna o fo o

All equipment vill remain the property of Blanksystems LTD untit paid for In full.



Blank systems Lid

40 Newdigate Road east
Harefield,

B3 6ES

0203 393 4645
Info@blanksystems.co.uk

REF The~Joinars-Aims-0001
Proposal: GOTY System upgrade.

Client: The Joiners Arms, Shorediich, London E2 70

Proposal Notes

1. After carrying out a site survey and discussing your requirements, | would
recommend installing 3 new external cameras and 5 new internal cameras. |
have quoted Concept pro CBP324DNIR low light cameras as these will maintain
a very good image even in very low light. 1 am also racommending a Concept pro
vxh264 16 channel 4TB High and DVR, which will allow you lo record at a very
high resolutlon and frame raté. The cameras and DVR we have chosen best
meet licensing requirements for bars, pubs and nightclubs.

2. As discussed to achieve the best view the 8 new cameras are to ba insteiled in
new locations along with a number of the old cameras. All cabling will be surface

mounted.

3. Work can be carried out within 10 working days of the recelved order.

4. Blanksystems Lid oniy provides equipment of high quailty

Proposals Costs

CCTV system

Concept pro vkh264 16 channel 418 1]

Concept pro 2.8-10mm VF §50tv! Low iight IR cameras inside 5|

Concept pro 2,8-10mm VF 650(vl Law light iR camaras outside |[3 |

HD Menitor 19" 1]

cahle RG59 100m + Power In one | 5 |

18way PSU [ 1]

System installation 2 days two engineer -

Total cost | £4269
VAT+ £853.80
NET TOTAL | £5122.80

Warranty
All equipment installed by Biank system Lid comes with a no quibbla 12-month warranty.




Continuation page 2

Whilst avery effort has been mad
it, it must be realised that no detai

Limitations of proposal

@ lo ensure the accuracy of the information contained within
led survey of the location has been undertaken.

Fnderook o deladed swivey on the 1900713

e & o @ &

Terras of proposal

A 40% (£2049.12) deposit on the day or in advance of commencement of work
and the remalning balance to ba paid over 6 monthly Instalment of £512.28.

The first monthly instalment to be paid 31 days after completion of work via direct
debit or standing order

This proposai Is valid for 30 days from the time of issue.

We are not responsible for any damage to paint work or building decoration.
Works can be carried out durlng office hours or out of offlce hours and weekends.
Access lo the premises must by accassibie and clear of any debris.

Blank systems Ltd reserves the right to correct this guote at any time until the

order is slgned

ACCEPTANCE OF THIS PROPOSAL

Deposit required with acceptance- £2049.12

This Proposal may be accepted by completing this
Proposal / acceptance pages to

section and relyrning two signed and completed
Blanksystems within 30 days of the Proposal date, after which

Blanksystems reserve the right to amend the Proposal prices / specificalion.

| / WE accept this quotation
reference number above) an

for works In accordance with Blanksystems ferms and conditions (as per
d agree that all equipment will remain the property of Blanksystems until

paid forin full.

Blanksystems Staff Name (Block Capitals)

Blanksysiems Staff Signature..... Date.

Customer Representatives Name (Block Capitals)
Signature of Customer. Date

Paga20l2

“This document Is [ssued by Blank sys

tem LId in confidenca and should not be repraduced in whole orin part withoul

the prior written permission of Blank systems Lid. Gompany No 6963352 VAT No 974563480



116-118 Hackney Road
London
E27QL

olnars Ar redllc Limited

e

Blank systems LTD

40 Newdigate Road East

t Harefleld
il UB9EES

A 0203 303 4845
Info@blanksystems.co.uk

Tt

www blanksysiems.co.uk
Company Registration Mo, : 08963352

Tax Hﬁwme:e

ESi pate’

03/09/2013

Net3g

VAT Regisiralion No.: GB974583480

!fj $2.27F ?ﬂi’lﬁz;/ 0-’{///9 /{;5

BANK DETALS
Blank systems lid
Lioyds TSB
30-97-81
01640480

Y Riiaunt bue. (iEnclozed U
z.o% s | .

5 0.00|20.0% S 0.00

3 0.00j20.0% S 0.00

03/09/2013 [Monltor 19 1 0.00[200% S 0.60

03/09/2013 |18 way PSU 1 0.00]200% S 0.00

03/09/2013 |cable RG59 100m + Power in ong 5 20.0% S 0.00

03/09/2013 |installation 1 4,260.00120.0% S 4,269.00
\ o SubTotal 4.269.0()'

Rate VAT Net VATTth
VAT @ 20% 853.80 4,269.00

JZO‘/? 12 Pf‘cf 3/‘2//}

q?"ﬂél 2P

do oo,

All gquipment will remaln the properly of Blanksysiems LTO until pald for fn full.
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With the VXH264 digital video recorder, a
professional remote monitering setyvice is now
accessible to end vsers of all budgets.
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Lotour Coded GUI

Enbanced On-scieen Operafion
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DOn 2ad May 1997, Tony Binix went to Buecldnghana Palace, where the (neen
invitad hinx vo fevne 2 Covernmet, and be ldssed her ving.

That very same day, J, i6o, was in & Crown building — the Bow Resd Magisirais
Couri ond I was asking the Jusiices vo allovy me tg inke ovei ihe Joiners Avias.
The Chair of the beneh asked, ‘My Pellard: have you 2ver vun a pub beiore?’ I
thonghi, but dida’t say, the Quaecn wen'i be askiug Blair if he'd ever yun o
country befove. I only wanted to yun a litie pub on the Hackaey Road, Stil, 1
didn’t have io kiss the Magisiraie’s riug.

On 6th Mny 1997, The Joiners Arms opened its deors as ‘ihe fivst new gay pub
under a Laboui Government’. Don’t langh. That year was so full of promise thai
it ig hard for older readers to remember and impossible foy youngey ones io

imagine.

But (ahem) we have stayed the course longer than Blair, or Labour, and have
remained truer to our promise than either. Freedom flags have been flying here
all these years (we really were gay before it got trendy on Hackney Road), but

much else has changed. The bar used to be in the middle, and we had easily
wreckable toilets. It is rumoured that fragments from them are kept as souvenirs

(of what, I don’t like to think).

There are, of course, many stories from over the years. Some you have heard are
even true, or at least partly, but many are best left buried in the misis of time, or

until the pub produces its autobiography. (It may happen.)

YWhat can be said is that we are still tvying to be a home to the joyful sinner, still
trying to bend the harsh reality of the world in which we operate to promote Life,
Love, Liberty, still encouraging good, preferably dirty, fun. Especially fun.

Still not a place impressed by people Who Are, but a place where pcople ean enjoy
who everybody is.

Anyway, what matters is now. The best of times really is now; today is the ‘back
when’ of tomorrow and that usually seems to be the case at The Joineru.

As, uarepentantly, is that it is always “work in progress’,
And still a little pub on the Hackney Road,

Enjoy. We do.

X

by David Alexander Poliard
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Dave Pollard taoks quizaical ...
AS TIIE song gors, there are mare questlons than answers, and the
nove we firnd ont the loss we knenw. Thonsends of peopleup and doin
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Therz is no spectacle rnore ridiculous than the British publicin
onz of its periadic fits of morality, was the dithering judgement of
a nineteenth ceniury polidician.

e didn'i know his luck.

The popular press hadn't yet baen ,farted into existence, still less
had today's mass imedia heen vomited foiith. Macauley didn't
know how those periodic fits of morality would becorne a
coniinuous whine of paranoia, rising to a hysterical crescendo,
skiliully conducted by the Murdock’s of this world.

Any group which could be atiacked with safety, were and are
attacked. In Britain, until very recently, gay men and lesbians
provided a constant refrain of Thireat to all that is right, or Right.
This has almost always been accompanied by anti-Semitism (now
dragged up as anti-Israel or virulently pro-isiam, with hate's typical
lack of logic), anti-black, anti-Asian, anti-Irish,anti-Spic, anti-Eyetie,
anti-Auntie when she was a suffragette.

Today, gays here are ruch better off. One fifih of the population
still hate some of their own sons and daughters in this country,
but we can now get married and be equally boring as everybody
else. Bourgeois is a French word for the British Dream.

This is a great improvement for us ~ undaniably a rigitful triurph,
and all who worked so hard in much darker days to win most of
the equality battles have won their laurels.

One recent exarnple shows how far we have come.

When a gay man, David Miranda, was detained at Heaihrow the
other week while heading home to Brazil and his lover who was
covering the Snowden maierial for The Guardian, the media
coverage was all about the issues. Not long ago, the involvement
of gay ren would have over-shadowed everytiing.

Less than a century ago, Sir Edward Casement was executad when
an international campaign for clernency foundered on Britain's
secret services' revelation. The Irish natfonalists, being Good
Catholics, insisted that his 'Black Diaries' were forged - implying
that judicial murder was OKif he was a homo.

The Snowden affair is very much one of our compuier age. Ths
founding father of computer science was a gay man catled Alan
Turig. In his wartima work at the famous codebreaking Bletchlay

01/11/2013

hetinclhmanes thatninarchavaditeh (‘nl'n/
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Park, his genius is creditad with shoriening the war against the
Nazis bv at least iwo vears, and saving riillion of lives. Yhen a
graieful nation found that he was an active homo, he was
santenced to chernical casiration. Ha comimittad suicidz as a
resuli,

That was only a little over half a century befoie, David Miranda's
saxuality didn't even causa a blip (except hare). Thai does mean
50TNEthing.

The freedom we now have was too late for rany like Alan Turig -
greai talents, - and even the taleniless , who all deseyved betier.
And there is still no frezdom foi many on dark sireeis at night, or
in schoals, in tao rany places, and around the world. The siruggle

£0es on,

The Jainers Arms shorily will be showing the filrn *Codebreaker,
about Alan Turing, his work and the iragedly inflicted on him, soon.
If anyone wishes to add to the event, please let me know.

01/11/2m3

Lttemadlvnenie thntntimuabmonditnly Amaad
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DAVID SHENTON

www.davidshenton.com

Kitiy Skriti is the name of
David Shenion's latest mural now showing ai vhe

Joiners Arms.

Kitty Skrivti is an ameowsing felinely dispurrlayed caier wall of
catstar from Tom-cat of Finland

malighant puss-in-boots-and

leather harness,

o Catsy Kline, dressed as Catamine Jane,

Magadonna. Oscat Wilde,

Dorothy, siar of the Wizard of Mog

and starring the whole Original Cavs of ihe Rocly Horror Pussy Show.
Felicity for your viewing purriesure,

+his is not 1o be hisse.






Ty

b

L e

-
: |
3
$
1 4
}










i -
. N T

s

L&*Ass—'—-—-——{ﬁwmﬁ il (] SOINERS "ARMS
CeASSA URMEAY cyTTosoe | | f ol S i p s
nm:m: y L fis 30 e i a










, hips Pisdadotinn (e gty
sng W+ Vsl

Jatm_*r_’s};-g__ '

Shored




YOUE
ORI

The Joiners Arms

b I FIWHEN LEAVING TRIS RPUB, YOU
-. IT0 USE A MINLCAS, WE ADVISE
! ‘,r TAKING ANY,0LD FROM THE

. F‘ 'f-m:ru;i OWN SAFETY, WE SUGGEST

HEH 748 8398

_ .I'HET ARE LICENGED OPERATORS AND
"4 POLITE, COMEORTABLE, AND
Enwc;: 'WITHOUT.FEAR
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IN THE MATTER OF REVIEW PROCEEDINGS

JOINERS ARMS, HACKNEY ROAD

NOTE ON REVIEW PROCEDURE

1. The Metropolitan Police submitted an application for a review of the Joiners
Arms' premises licence under s.51 of the Licensing Act 2003 dated 18 September
2013. The application has not been advertised on the authority’s website as

required by regulations made under the Act.

2. The authority is under a statutory duty to advertise review applications, Failure to

comply will render the application a nullity.
3. As Lord Justice Stanley Burnton put it in the Court of Appeal in 2011:

The Residents’ case is not assisted by reference to section 4 of the Act. When
exercising any discretion or power of decision under the Act, a licensing authority
must do so "with a view to promoting the licensing objectives” as there defined.
However, once the authority is under an unqualified duty to carry out an act
specified by statute there is no room for section 4 to apply. The authority simply
has no choice but to perform its statutory duty (para.37)'. (emphasis added)

The law
4. 8.51(3) of the Act states that the Secretary of State must by regulations 'require the
authority to advertise the application and invite representations about it to be

made to the authority by responsible authorities and other persons' (s.51(3)(b))
(emphases added).

5. The relevant regulations made under the Act are The Licensing Act 2003
(Premises Licences and Club Premises Certificates) Regulations 2005. Reg. 38(1)
states that the 'authority shall advertise an application for the review of a premises

licence under s.51(3) ...

' Corporation of the Hall of sits and Sciences v Albert Court Restdents’ Assuciation & others v Westminster City
Couneil [2011] EWCA Civ 430.



{a) by displaying prominently a notice ...
and
(b) in a case where the ... authority maintains a website for the purpose of
advertisement of applications given to it, by publication of a notice on that
website'. (emphasis added)

6. By regulation 39 ‘all notices referred to in regulation 38 shall state—

(a) the address of the premises about which an application for a review has
been made,

(b) the dates between which interested parties and responsible authorities may
make representations to the relevant licensing authority,
(c) the grounds of the application for review,

(d) the postal address and, where relevant, the worldwide web address where
the register of the relevant licensing authority is kept and where and when
the grounds for the review may be inspected; and

(e) that it is an offence knowingly or recklessly to make a false statement in
connection with an application and the maximum fine for which a person
is liable on summary conviction for the offence.' (emphasis added)

7. The authority published a notice on its website but the notice did not comply with
regulation 39. The notice contained only the address of the premises as required
by reg.39(a) but did not comply with reg.39 (b) to (e). The notice is therefore
invalid as it is in breach of the statutory requirements. The review proceedings
cannot continue. If they do they will be open to challenge and there will be

obvious costs implications.

8. Earlier this year a decision of the North Somerset District Council’s licensing
committee was quashed by the magistrates' court on appeal as the review
application had not been advertised on the authority's website. Costs were

awarded against the anthority.

9. The regulations must be followed and it is clear that this is the intention of
Parliament as there is no provision to do otherwise in the Premises Licences
Regulations. If Parliament had intended otherwise it would have said so in the
regulations. A 'slip rule' would have been provided as has been done in The
Licensing act 2003 (Hearing) Regulations 2005 which provide that ‘any



irregularities resulting from any failure to comply with any provisions of these
Regulations ... shall not itself render the proceedings void’ (paragraphs 31-33). The

review proceedings are therefore a nullity.

10. This contention is supported by recent cases on the Licensing Act 2003 and by the
strict interpretation given to the notice/advertising provisions for applications

under the pre-2003 Act law.

Case law

11. The High Court has recently considered the statutory procedural requirements
under the Licensing Act 2003.2 The case concerned a variation application that
was changed between application and committee hearing. In particular the
judgment refers to the hearing regulations and the premises licence regulations

noting that:

Subject to the express requirements of the Hearing Regulations, procedure at the
hearing of an applications is expressly a matter for the licensing authority
(regulation 21 of the Hearing Regulations). There is no similar provision in the
Premises Regulations, which are generally prescriptive as to the pre-hearing
procedure that must be followed by the applicant .. and the licensing
authority{para.20 and again at para.83).

Clearly, a power to amend that would defeat or undermine the object of the
procedural provisions relating to advertisement ... could not conceivably be
implied; and neither Mr Phillips nor Miss Clover suggested otherwise (para.70).
(emphasis added)

12. The regulations are quite clear that the authority ‘shall advertise an application for
the review of a premises licence’. 1t is clear that Parliament intended that the
requirements of regulation 38 must be complied with, The omission to follow one
of two essential steps is a failure of 'an integral and essential element' of the

licensing process renders the review application a nullity.

13. The point needs to be taken now, atherwise much time and money will be spent
on pursuing a review which is legally flawed. While it is unfortunate that this has
happened, the review process must be started again and the statutory requirements
followed.

! Mathew Taplor v Manchester City Council & TCG Bars Limited |2012] EWCH 3467 (Admin).



ROY LIGHT

St John's Chambers
Bristol

24 October 2013



Neutral Citation Number: [2011] EWCA Civ 430
Case No: C1/2010/0687 & C1/2010/1083

IN THE COURT OF APPEAL (CIVIL DIVISION)
ON APPEAL FROM THE HIGH COURT OF JUSTICE

QUEEN'’S BENCH DIVISION
ADMINISTRATIVE COURT
MR JUSTICE MCCOMBE
[2010] EWHC 393 (Admin)
Royal Courts of Justice
Strand, London, WC2A 2LL
Date: 13/04/2011
Before :
LORD JUSTICE LLOYD
LORD JUSTICE WILSON

LORD JUSTICE STANLEY BURNTON

Between :

CORPORATION OF THE HALIL OF ARTS AND

SCIENCES Appellant
-and -
THE ALBERT COURT RESIDENTS® ASSOCIATION
and others Respondents
- and ~
WESTMINSTER CITY COUNCIL Additional Party

and between

WESTMINSTER CITY COUNCIL Appellant
- and -
THE ALBERT COURT RESIDENTS?* ASSOCIATION Respondents
and others
-and -
CORPORATION OF THE HALL OF ARTS AND Additional Party
SCIENCES

Philip Coppel QC and Saima Hanif (instructed by Jeffrey Green Russell) for the
Corporation of the Hall of Arts And Sciences
David Matthias QC (instructed by Westminster City Council) for the Council
John Steel QC and Andrew Sharland (instructed by Russell-Cooke) for the Respondents in
both appeals

Hearing dates : 22 & 23 March 2011
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Lord Justice Stanley Burnton :

Introduction

I.

This is an appeal against the order made by McCombe J dated 2 March 2010 quashing
the decision of Westminster City Council (to which I shall refer as “Westminster™)
dated 25 May 2009 granting the application of the Corporation of the Hall of Aits and
Sciences, which manages the Royal Albert Hall, for the variation of its premises
licence under the Licensing Act 2003 (“the Act”), and similarly quashing the variation
of that licence. For convenience, I shall refer to the Corporation of the Hall of Arts
and Sciences as “the Albert Hall” and to the Respondents, who were the Claimants in
the judicial review proceedings heard by the judge, as “the Residents”.

The facts in outline

2.
3.

I can take the facts from the judgment of McCombe J.

On 22 December 2008 the Albert Hall applied to Westminster for a variation of its
premises licence under the Act. It sought:

(a) to vary the hours when late night refreshment may be provided from 11pm-
Iam to 11pm-1.30am;

(b) to add boxing and wrestling to the permitted licensable activities;

(c) to vary the plans;

(d) to vary the start time for licensable events from 11am to 9am; and
(e) to vary the opening time from 11am to 8am.
(f) to vary the closing time from lam to 1.30am.

The Albert Hall advertised its application, as required by the Act, in a local
newspaper, the Paddington, Marylebone & Pimlico Mercury, and by placing notices
outside the Hall.

On 6 January 2009 Westminster sent about 100 letters to residents of neighbouring
premises. Albert Court is very close to the Albert Hall, and parts of it are within 30
metres from it, but no such letters were sent to any of the residents of Albert Court,
whereas a substantial number were sent to residents of Albert Hall Mansions, which
are to the north-east of the Hall and a similar distance from it.

The letters which were scnt were dispatched pursuant to a practice of Westminster to
notify businesses and residents, in the “immediate vicinity” of subject premises, of
licensing applications in respect of such premises. This practice is referred to in a
Westminster leaflet (“Licensing in Westminster”) and on the Westminster’s website.
Westminster has an internal guideline for the assessment of “immediate vicinity” for
these purposes which at the relevant time was 30 metres from the application site.

As at 19 January 2009, the required cut-off date under the Act (as to which see
below), Westminster had received only one representation about the likely effect of
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10.

the variation of the licence; that single representation was from its own Environmental
Health Officer, but it was withdrawn in March 2009 without a hearing having been
held in relation to it. A number of residents of Albert Court made representations to
Westminster after 19 January 2009. Those representations addressed many matters,
including apprehended problems of anti-social behaviour, public safety, noise and
disturbance and degradation of the surrounding area. Westminster declined to
consider those late representations or to act upon them in any way, taking the view
that the Act required them to take that stance.

On 25 May 2009, Westminster granted the Albert Hall’s application.

Before the judge, the Residents contended that the decision to grant the licence was
unlawful for two reasons: first, because Westminster was wrong in law to conclude
that it was prohibited from considering late representations against the application;
and secondly, because having promised to notify Residents in the immediate vicinity,
it failed adequately to do so, so frustrating a “legitimate expectation”.

The judge held that Westminster’s decision to refuse to consider late representations
was lawful, but that its decision to grant the variation of the licence was unlawful
because it had failed to fulfil the legitimate expectation of the Residents of Albert
Court that it would send them notification of the application. He therefore made the
order referred to above.

The contentions of the parties before the judge

11.

12.

In their claim, the Residents sought relief on the grounds:

(1)  That Westminster had “failed to comply with its policy/practice to consult
residents within 30 metres of the licence premises for which the variation is

being sought”.

(2)  That Westminster had misdirected itself as to its discretion to consider and
take into account representations made out of time or to hold a hearing to
consider the licence variation sought.

The Albert Hall had been served with the proccedings as an Interested Party. It had
filed and served detailed grounds for contesting the Residents’ claim. It summarised

its grounds as follows:

“(a) The 2003 Act requires that applications must be granfed if
there are no representations made within the statutory period
(or, if made, have been withdrawn). It follows by necessary
implication, and also under the Licensing Act (Hearings)
Regulations 2005, that there is no power to hold a hearing to
consider an application if there are no extant representations in

relation to it.

(b) A comprehensive process of consultation is prescribed by
the 2003 Act. This was adhered to ... Weslminster's notification
by additional means, of some selected residents (who were
already included within the wider statutory consultation) does
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13.

14,

not create a parallel consultation which itself nceds to be
comprehensive."

However, the Albert Hall did not appear at the hearing of the claim for judicial
review.

Westminster similarly served detailed grounds of opposition. It contended:
(1) It had no discretion to consider objections outside the statutory period.

(2) It had no power to consider or to hold a hearing to consider the grant of the
variation to a licence where no representations had been received during the

statutory period.
(3) It was bound to grant the variation applied for.

(4)  While it had an informal practice to send out letters notifying residents in the
immediate vicinity of licensed premises of a licensing application, there was
no legitimate expectation that any particular residents would receive such

notification.

(5) It had not acted irrationally in deciding to whom to give notification of the
Albert Hall’s application.

Westminster’s detailed grounds in relation to (3) included the contention:

“Section 35(2) of the Act requires a licensing authority to grant
a licence where there are no relevant representations. The grant
must be in the terms sought. ...”

McCombe J's judgment

15.

16.

The judge accepted Westminster’s submission that it could not take late
representations into account. However, he held that the Residents had a legitimate
expectation that they would be notified of a licensing application relating to the Albert
Hall, and that in failing to comply with that expectation, and in deciding on a process
of notification of the licensing application that did not include Albert Court,
Westminster had acted irrationally and unlawfully, and he therefore made the order

under appeal.

Despite the reference to the duty of a licensing authority under section 35(2) of the
Act in Westminster’s grounds, no submission was made to the judge on its behalf that
the provisions of the Act precluded the grant of the relief claimed by the Residents on

the grounds asserted by them.

The contentions of the parties on the appeal

17.

18.

The contentions of the parties on this appeal have differed substantially from those
advanced before the judge.

For the Albert Hall, Mr Coppel QC’s principal submission was that the judge had
been wrong to find that the Residents had any legitimate expectation that they would
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20.

21,

22.
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be notified of the application for a variation of the licence. He also contended that the
relief proposed by the Residents was inconsistent with the provisions of the Act and
the regulations made under it.

For Westminster, Mr Matthias QC, who did not appear before the judge, did not
dispute the judge’s finding as to legilimate expectation and its breach; but he
submitted that any failure of Westminster to satisfy any such legitimate expectation
could not affect Westminster’s duty to grant the application for the variation of the
licence.

It was because the order made by the judge arguably prevented Westminster from
complying with its statutory duty, and arguably deprived the Albert Hall of the
variation of its licence to which it was entitled, and because this is a pure point of law
that does not depend on any evidence, let alone any disputed evidence, that the Court
allowed Westminster to argue this point, cven though it had not clearly been argued
before the judge. Moreover, in my view the point was in Westminster’s detailed
grounds, and is obvious (as to which, see the discussion in Miskovic and Blazej v
Secretary of State for Works and Pensions [2011] EWCA Civ 16).

The Residents also sought to raise an issue that had not been before the judge as to the
Albert Hall’s advertising of its application, namely whether the Albert Hall had duly
advertised its application, and whether Westminster had reasonably been satisfied (as
required by section 35) that it had done so. The Court refused to allow this issue to be
argued. The Residents had known of this issue at the hearing before the judge, and
had decided not to advance it. Furthermore, its determination would involve
additional evidence, from all three parties. It followed that in this respect the appeal
proceeded on the same basis as before the judge, namely that Westminster had been
properly satisfied that the Albert Hall had complied with the statutory requirements,
as required by section 35(1)(b).

On this basis, Mr Steel QC, for the Residents, pointed out that they alleged both that
Westminster had failed to comply with the legitimate expectation found by the judge,
but also that, irrespective of any legitimate expectation, Westminster’s decision as to
whom to notify of the licensing application was irrational. It was therefore unlawful
and should be quashed. Westminster had failed to take into account the considerations
to which it was required to have regard by section 4 of the Act. The judge had been
right to grant the relief he did. Furthermore, the Court should make an order
substituting a later date upon which the application for variation of the licence should
be taken to have been given to Westminster, thereby enabling the late representations,
or further representations, to be effective, Westminster would then be required to hold
a hearing to consider the representations and to decide whether to grant any variation

of the premises licence.

The statutory framework

23.

Sections 4, 34 and 35 of the Act are, so far as relevant, as follows:

4 General duties of licensing authorities
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(1) A licensing authority must carry out its functions under this
Act (“licensing functions™) with a view to promoting the
licensing objectives.

(2) The licensing objectives are—
(a) the prevention of crime and disorder;
(b) public safety;
(c) the prevention of public nuisance; and
(d) the protection of children from harm.

(3) In carrying out its licensing functions, a licensing authority
must also have regard to—

(a) its licensing statement published under section 5, and

(b) any guidance issued by the Secretary of State under
section 182.

34 Application to vary premises licence

(1) The holder of a premises licence may apply to the relevant
licensing authority for variation of the licence.

(2) Subsection (1) is subject to regulations under—
(a) section 54 (form etc. of applications etc.);

(b) section 55 (fees to accompany applications etc.)}.

(5) The duty to make regulations imposed on the Secretary of
State by subsection (5) of section 17 (advertisement etc. of
application) applies in relation to applications under this section
as it applies in relation to applications under that section,

35 Determination of application under section 34

(1) This section applies where the relevant licensing
authority—

(a) receives an application, made in accordance with section
34, to vary a premises licence, and

(b) is satisfied that the applicant has complied with any
requirement imposed on him by virtue of subsection (5) of

that section.
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(2) Subject to subsection (3) and section 36(6), the authority
must grant the application.

(3) Where relevant representations are made, the authority
must—

(a) hold a hearing to consider them, unless the authority, the
applicant and each person who has made such
representations agree that a hearing is unnecessary, and

(b) having regard to the representations, take such of the
steps mentioned in subsection (4) (if any) as it considers
necessary for the promotion of the licensing objectives.

(4) The steps are—
(a) to modify the conditions of the licence;
(b) to reject the whole or part of the application;

and for this purpose the conditions of the licence are modified
if any of them is altered or omitted or any new condition is
added.

(5) In this section “relevant representations” means
representations which—

(a) are about the likely effect of the grant of the application
on the promotion of the licensing objectives, and

(b) meet the requirements of subsection (6).
(6) The requirements are—

(a) that the representations are made by an interested party or
responsible authority within the period prescribed under
section 17(5)(c) by virtue of section 34(5),

(b) that they have not been withdrawn, and

(c) in the case of representations made by an interested parly
(who is not also a responsible authority), that they are not, in
the opinion of the relevant licensing authority, frivolous or
vexatious,

24,  Section 17(5) is as follows:
(5) The Secretary of State must by regulations-—

(a) require an applicant to adverlise his application within
the prescribed period—
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(i) in the prescribed form, and

(ii) in a manner which is prescribed and is likely to
bring the application to the attention of the interested
parties likely to be affected by it;

(b) require an applicant to give notice of his application to
each responsible authority, and such other persons as may be
prescribed, within the prescribed period;

(c) prescribe the period during which interested parties and
responsible authorities may make representations to the
relevant licensing authority about the application.

25.  Sections 51 to 53 make provision for review by a licensing authority of a licence. If it
receives an effective application for the review of a licence, section 52(2) requires it
to hold a hearing to consider any relevant representations it receives, and section
52(3) imposes on the authority a duty:

having regard to the application and any relevant
representations, [to] take such of the steps mentioned in
subsection (4) (if any) as it considers necessary for the
promotion of the licensing objectives.

26.  Section 52(4) specifies:
(4) The steps are—
(a) to modify the conditions of the licence;

(b) to exclude a licensable activity from the scope of the
licence;

(c) to remove the designated premises supervisor;

(d) to suspend the licence for a period not exceeding three
months;

(e) to revoke the licence;

27.  In the exercise of the powers conferred on him by the Act, the Secretary of Stale has
made the Licensing Act 2003 (Premises Licences and Club Premises Certificates)
Regulations 2005. They include the following provisions:

3. These Regulations apply to applications, notices,
representations and reviews.

4, A person applying for a premises licence, a provisional
statement, a variation of a premises licence, a review of a
premises licence or a transfer of a premises licence or giving an
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interim authority notice shall comply with (he appropriate
provisions of Parts 2 and 4.

5. A club applying for a club premises certificate or a variation
of a club premises certificate or a person applying for a review
of a club premises certificate shall comply with the appropriate
provisions of Parts 3 and 4.

6. The relevant licensing authority in relation to an application,
notice, representations or a review shall comply with the
appropriate provisions of Parts 4 and 5.

28.  Parts 4 and 5 of the Regulations do not impose any obligation on a licensing authority
to advertise or to give nolification of an application to vary a premises licence.

29.  Regulation 22 provides:

(1) An interested party or a responsible authority making
representations to a relevant licensing authority, may make
those representations -

(a) in the case of a review of a premises licence following a
closure order, at any time up to and including seven days
starting on the day after the day on which the authority
received the notice under section 165(4) in relation to the
closure order and any extension to it;

(b) in any other case, at any time during a period of 28
consecutive days starting on the day after the day on which
the application to which it relates was given to the authority
by the applicant.

30.  The advertisement of applications is the subject of regulations 25 and 26:

25. In the case of an application for a premises licence under
section 17, ... to vary a premises licence under section 34
[(except where the only variation sought is the inclusion of the
alternative licence condition)] ... , the person making the
application shall advertise the application, in both cases
containing the appropriate information sct out in regulation 26 -

(a) for a period of no less than 28 consecutive days starting
on the day after the day on which the application was given
to the relevant licensing authority, by displaying a notice,

(i) which is -
(aa) of a size equal or larger than A4,

(bb) of a pale blue colour,
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(cc) printed legibly in black ink or typed in black in a
font of a size equal to or larger than 16;

(ii) in all cases, prominently at or on the premises to
which the application relates where it can be conveniently
read from the exterior of the premises and in the case of a
premises covering an area of more than 50 metres square,
a further notice in the same form and subject to the same
requirements every fifty metres along the external
perimeter of the premiscs abutting any highway; and

(b) by publishing a notice -

(i) in a local newspaper or, if there is none, in a local
newsletter, circular or similar document, circulating in the
vicinity of the premises;

(ii) on at least one occasion during the period of 10
working days starting on the day after the day on which
the application was given to the relevant licensing
authority.

26. - ...

(3) In the case of an application to vary a premises licence or a
club premises certificate, the notices referred to in regulation 25
shall briefly describe the proposed variation.

(4) In all cases, the notices referred to in regulation 25 shall state -
(a) the name of the applicant or club;

(b) the postal address of the premises or club premises, if
any, or if there is no postal address for the premises a
description of those premises sufficient to enable the
location and extent of the premises or club premises to be
identified;

(c) the postal address and, where applicable, the worldwide
web address where the register of the relevant licensing
authority is kept and where and when the record of the
application may be inspected;

(d) the date by which an interested party or responsible
authority rnay make representations to the relevant licensing
authority;

(e) that representations shall be made in writing; ...

Although, as mentioned above, Part 4 of the Regulations does not impose any
obligation on a licensing authority to advertise or to notify any application it receives
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for the variation of a premises licence, regulation 38 in Part 5 docs impose a duty on it
to advertise an application for the review of a premises licence under section 51.

The Secretary of State has issued guidance under section 182 of the Act. In large part,
it is a paraphrase of the statutory provisions. For present purposes, only the following
paragraph is relevant:

It is open to licensing authorities to notify residents living in
the vicinity of premises by circular of premises making an
application, but this is not a statutory requirement.

Discussion

33.

34,

35.

I have real doubts as to whether the Residents did have any legitimate expectation as
to their being notified of any application for the variation of the premises licence
relating to the Albert Hall. However, for the purposes of this appeal, I am prepared to
assume that, either for that reason or otherwise, as argued by Mr Steel (see paragraph
22 above), Westminster’s decision to send circulars about the Albert Hall’s
application to residents in the neighbourhood but not to send such a circular to any
resident of Albert Court was irrational and therefore in breach of Westminster’s

public law duties.

Neither the Act nor the Regulations impose any duty on a licensing authority to
advertise such an application or to take any steps to notify anyone affected by it that it
has been made. As has been seen, the sole duty to advertise and to give notice of the
application is placed on the person making the application, in this case the Albert
Hall. Before the judge, it was accepted that the Albert Hall had complied with that
duty, and, more relevantly, it was not contended that Westminster had not reasonably
been “satisfied that the applicant has complied with any requirement imposed on him
by virtue of” section 34(5): see section 35(1)(b). It is now accepted that Westminster
did not receive any “relevant representations” as defined in section 35(5), because the
Residents’ representations were received after the deadline imposed by the
Regulations and therefore did not fulfil the requirements of subsection (6). The duty
of the authority under subsection (3) to hold a hearing arises only if a relevant
representation is reccived: this too is common ground. It follows that Westminster
was under the duty imposed by section 35(2) to grant the application, and the Albert
I1all had a right, enforceable at public law, to the grant of the application. This Court
cannot grant any relief that would have the effect of preventing Westminster from
complying with its statutory duty or deprive the Albert Hall of its public law right to
the grant of the variation of its licence for which it had made a valid application. Any
failure by an authority to act in relation to its extra-statutory notifications cannot give
rise to any right to interfere with the performance of its statutory duties.

If authority is required for the proposition that an otherwise legitimate expectation
cannot require a public authority to act contrary to statute, it is to be found in the
seminal judgment of this Court, given by Lord Woolf MR as he then was, in K v
North and East Devon Health Authority, ex p Coughlan [2001] QB 213 at paragraph
86 and the judgment in R (Bhatt Murphy) v Independent Assessor [2008] EWCA Civ
755 at paragraph 46, stating that the claim in R v Department of Education and
Employment, ex p Begbie [2000] 1 WLR 1115 failed “principally because to enforce
the expectation would have required the Secretary of State to act contrary to statute”.
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36.

37.

38.

39.

40.

The judgment of Laws LJ in R (Nadarajah) v Secretary of State for the Home
Department [2005] EWCA Civ 1363 includes an illuminating exposition of the
principle of legitimate expectation that was approved by the Supreme Court in
Walumba Lumba v Secretary of State for the Home Depariment [2011] UKSC 12.
Laws L1J said, at paragraph 69:

... Of course there will be cascs where the public body in
question justifiably concludes that its statutory duty (it will be
statutory in nearly every case) requires it to override an
expectation of substantive benefit which it has itself generated.
So also there will be cases where a procedural bencfit may
justifiably be overridden. The difference between the two is not
a difference of principle. Statutory duty may perhaps more
often dictate the frustration of a substantive expectation. ...

Precisely the same limitation must apply to judicial review sought on the ground of
iirationality or any other common law ground. It is no more than an incident of the
principle of legislative supremacy.

The Residents’ case is not assisted by reference to section 4 of the Act. When
exercising any discretion or power of decision under the Act, a licensing authority
must do so “with a view to promoting the licensing objectives” as there defined.
However, once the authority is under an unqualified duty to carry out an act specified
by the statute there is no room for section 4 to apply. The authority simply has no
choice but to perform its statutory duty.

If relevant representations (by definition, representations submitted in time) have been
received by the authority and have not been withdrawn, section 35(3)(b) expressiy
requires it to “take such of the steps mentioned in subsection (4) (if any) as it
considers necessary for the promotion of the licensing objectives”. 1t is significant
that the italicised words do not appear in the immediately preceding subsection (2). In
effect, the Residents seek to reword that subscction by substituting “may grant the
application” for “must grant the application” and in addition by inserting the words to
the effect of those I have italicised. That is an impossible exercise in interpretation.

My conclusion does not mean that a decision by an authority to refrain from notifying
persons affected by a licensing application cannot be challenged. In theory, if it was
thought that an authority was acting irrationally or otherwise unlawfully, an order
could be sought requiring it to reconsider its decision, and if made sufficiently
promptly the Court might grant relief, if it would have any practical value. Thus in an
appropriate case the Court might require the authority to notify residents in the
immediate vicinity, if the notification could lead to representations being made within
the statutory time limit. But that is the limit of the relief the Court could grant. The
Court cannot subvert the statutory scheme.

Mr Steel submitted that in the present case the Court could make orders having the
effect of postponing the date of the Albert Hail’s application, thereby enabling timely
representations to be made by the Residents. Neither the Act nor the Regulations
confer any statutory power on the Court to grant such relief, and it has no common
law power to grant it. Furthermore, as was pointed out by Mr Coppel, such relief
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41.

42,

43.

44,

would conflict with the provisions of the Act and the Regulations and create practical
problems, which it is unnecessary to set out.

In paragraph 43 of his judgment, McCombe J summarised his reasons for his now
unchallenged decision that a licensing authority has no power to take into account late
representations:

43, All these considerations, [counsel for Westminster]
submitted, militated against the cxistence of the implicit
residual obligation/discretion of the Council to consider late
representations, initially directed to it as licensing authority. I
agree with that submission. In my judgment, for reasons
already advanced, this Act contains a clear statutory procedure,
with clear time limits for the making of an application,
objections to it and for the resolution of such objections. It
provides in clear terms that, subject to such representations, the
grant of the application is to follow. Given this clear
machinery, I consider that in exercising its functions under this
Act, the Council is entitled to deal with representations niade to
it as licensing authority strictly as such. Subject to such
representations, as Richards J said [in The British Beer and Pub
Association & ors v Canterbury City Council [2005] EWHC
1318 (Admin)], the applicant is entitled to the grant of his
application. It would be contrary to that entitiement for the
machinery to be undermined by letting in late applications
through a back door not provided for by the Act itself.”

Unfortunately, doubtless because the point had not clearly been made to him, the
judge did not draw the to my mind inevitable conclusion from his analysis. Once the
conditions set out in section 35(1) were satisfied, in the absence of any relevant
representation, the Albert Hall was, as the judge said, entitled to the grant of its
application, and to paraphrase his words, it would be contrary to that entitlement for it
to be undermined by a failure of the licensing authority to carry out a notification
process (and therefore a “back door™) not provided for by the Act.

It does not follow that the Residents have no possible remedy. If their fears are
realised, and thc resuit of the variation in the licence is public disorder and public
nuisance, they may apply for a review of the licence under section 51, to which I have
referred. If they do so, then subject to the provisions of section 51, Westminster wiil
be under a duty to hold a hearing to consider their representations, and it will then be
required by section 52(3) to take such of the steps specified in subsection (4), if any,
as it considers necessary to promote the licensing objectives listed in subsection 4.
Those steps include the modification of the conditions of the licence (subsection
(4)(a)) or even the revocation of the licence (subsection (4)(e)).

For these reasons, I would allow this appeal and set aside the order madc by the judge
quashing the variation of the premises licence.

Lord Justice Wilson:

45,

I agree.
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Lord Justice Lloyd:

46, [ also agree.
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Mr Justice Hickinbottom:

Introduction

1.

When and to what extent, if at all, can an application to vary a licence under the
Licensing Act 2003 be amended?

That is an important question in practice, becausec many applicants seek to change
their proposed variation in the light of representations they receive objecting to it or
some part of it. It is a question which, as 1 understand it, has never before been
addressed by the courts.

The question comes before this court in the form of a case stated by Deputy District
Judge Robinson sitting in the Manchester and Salford Magistrates’ Court. On 8 and 9
March 2012, he heard an appeal by the Appellant Matthew Taylor against a decision
of the Licensing Sub-Committee of the First Respondent Manchester City Council
(“the Council®), taken on 7 October 2011, to grant a variation to a premises licence
relating to premises known as Via in Canal Street, Manchester. The Second
Respondents TCG Bars Limited (“TCG Bars™) owned and operated Via, and were the
premises licence hoider.

As a preliminary issue, Mr Taylor contended that the Council had acted unlawfully
because TCG Bars had significantly revised their application after the statutory period
of advertisement and consultation had expired, meaning that responsible authoritics
(such as the Council’s own Environmental Health Department) and local residents
had no reasonable notice of the revision and no proper opportunity of making
representations in respect of it.

The Deputy District Judge held that the Council did not act unlawfully, and Mr Taylor
appealed that decision to this court by way of case stated dated 14 May 2012. In
paragraph 52 of the Case Stated, the Deputy District Judge poses the following
question for this court:

“Given the variance between the application to vary the
premises licence originally advertised and the revised scheme,
and the timing of those revisions, was I correct in ruling that it
was lawful for [the Council] to proceed to determine [TGC
Bars’] application in accordance with section 35 of the
Liccnsing Act 20037

The Licensing Act 2003

6.

In this judgment, all statutory references are to the Licensing Act 2003, unless
otherwise indicated.

The Licensing Act 2003, which came into force on 24 November 2005, radically
changed licensing in England and Wales. Until then, there had been a patchwork of
licensing systems, under which alcohol licences were granted by licensing justices,
reflecting their historical role in maintaining the peace; whilst other licensing
functions, such as entertainment, were in the administrative province of local
councils.
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8. The 2003 Act created a single system, in which magistrates were relieved of their
administrative licensing responsibilities, in favour of local authorities. The While
Paper which led to the reforms (“Time for Reform: Proposals for the Modernisation
of Our Licensing Laws™ (Cm 4696) (April 2000)) identified three reasons for the
transfer of all licensing functions to local councils, as follows (paragraph 123):

(11
.

o Accountability: we strongly believe that the licensing
authority should be accountable to local residents whose
lives are fundamentally affected by the decisions taken.

» Accessibility: many local residents may be inhibited by
court processes, and would be more willing lo seek to
influence decisions if in the hands of local councillors.

o Crime and disorder: Local authorities now have a
leading statutory role in preventing local crime and
disorder, and thc link between alcohol and crime
persuasively argues for them to have a simiiar lead on
licensing.”

The first bullet point emphasises that licensing decisions were to be regarded as
administrative decisions, taken in the public interest and subject to political

accountability.

9. The role of a licensing authority under the 2003 Act was recently considered by the

Court of Appeal in R (Hope and Glory Public House Limited) v City of Westminster
[2011] EWCA Civ 31 (“Hope and Glory Public House”). Having rehearsed the
history behind the Act, Toulson LJ, giving the judgment of the court, said (at [41]-

[42]):

“41, ... [T]he licensing function of a licensing authority is an
administrative function. By contrast, the function of the district
judge is a judicial function. The licensing authority has a duty,
in accordance with the rule of law, to behave fairly in the
decision-making procedure, but the decision itself is not a
judicial or quasi-judicial act. It is the exercise of a power
delegated by the people as a whole to decide what the public
interest requires....

42. Licensing decisions often involve weighing a variety of
competing considerations: the demand for licensed
establishments, the economic benefit to the proprietor and to
the locality by drawing in visitors and stimulating the demand,
the effect on law and order, the impact on the lives of those
who live and work in the vicinity, and so on. Sometimes a
licensing decision may involve narrower questions, such as
whether noise, noxious smells or litter coming from premises
amount to a public nuisance. Although such questions are in a
sense questions of fact, they are not questions of the ‘heads or
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10

il

12

i3.

tails’ variety. They involve an evaluation of what is to be
regarded as reasonably acceptable in the particular location. In
any case, deciding what (if any) conditions should be attached
to a licence as necessary and proportionate to the promotion of
the statutory licensing objectives is essentially a matter of
judgment rather than a matter of pure fact.”

That chimes with thc Whitc Paper, Touison LJ again stressing the essentially
cvaluative nature of the decision making process in most licensing matters, which
demands a complex balancing exercise, involving particularly the requirements of
various strands of the public interest in the specific circumstances, including the
specific locality. He also marked the fact that Parliament has determined that, in this
context, local autharities are best placed to make decisions of that nature.

The administrative nature of a licensing authority’s function is also emphasised by,
e.g., regulation 23 of the Licensing Act 2003 (Hearings) Regulations 2005 (ST 2005
No 44) (“the Hearing Regulations™), which provides that the hearing of an application
“shall take the form of a discussion led by the authority...” and forbids cross-
examination except in limited circumstances.

However, the justices still have a role to play in the new scheme. The main sanction
for those who fail to comply with the new licensing laws is criminal, and magistrates
have retained responsibility for dealing with people charged with offences under the
licensing laws, as well as having an appellate function from licensing decisions of the

relevant local authority.

The basic mechanism for regulation of the relevant activities is as follows. By section
2 of the 2003 Act, “licensable activities” can only be carried on under and in
accordance with a “premises licence” issued by a “licensing authority”, defined in
section 3(1) usually to be the relevant local council; and section 136 imposes a
criminal sanction on those who carry on licensable activities otherwise than under and
in accordance with such a licence. *“Licensable activities” include the retail sale of
alcohol, the provision of regulated entertainment and the provision of late night

refreshment (section 1{1)).

Section 4 is also an important provision. Under it, a licensing authority must carry
out its functions under the Act (and hence must determine any licensing decision it
has to make) with a view to promoting the following “licensing objectives™:

(a) the prevention of crime and disorder;
(b) public safety;

(c) the prevention of public nuisance; and
(d) the protection of children from harm.

It is noteworthy that all of these objectives are essentially concerned with the public
interest; although, of course, evidence of how a licence might affect individuals may
be relevant to the assessment of that public interest.
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18.

By section 4(3), in exercising those functions, the authority must also have regard to
botl:

i) Guidance issued by the Secretary of State under section 182, which requires
her to issue such puidance. The relevant version for the purposes of this
appeal, which I shall refer to as simply “the section 182 Guidance”, was issued
in April 2012. It has now been replaced by new guidance issued in October

2012.

i) The authority’s own licensing statement published under section 5, which
requires each authority to publish a statement of licensing policy regularly, at
the relevant timc for a period of three years and now (by virtue of section 122
of the Police Reform and Social Responsibility Act 2011) for a period of five
years. The Council’s current Statement of Licensing Policy (“the Council’s
Statement of Licensing Policy™) covers the period 2011-14.

The licensing functions of an authority are in practice delegated to a licensing
committee or sub-committee (sections 6 and 7). In the Council’s case, they have
established a Licensing Committee of 15 Council Members, with any application that
requires a decision being determined by a Sub-Committee of three members of the
Licensing Committee at a hearing (paragraph 3.36 of the Council’s Statement of

Licensing Policy).

As Mr Phillips submitted, the regime is essentially a permissive one, generally
allowing anyone to carry out “licensable activities” in an unfettered way by requiring
the licensing authority to grant or vary a licence on application, unless the decision
making powers of the licensing authority are triggered — by, e.g., representations
being made on an application to vary — whereupon the authority must take a decision
in response to the application based upon the promotion of the licensing objectives.
However, even then, the steps it has power to take are limited to those specifically
identified in the scheme.

Section 17 sets out the procedure for making an application for a new licence.
Section 17(3) requires an application to be accompanied by “a plan of the premises to
which the application relates, in the prescribed form”. Section 17(5) provides that the
Secretary of State must by regulations require the applicant and the licensing authority
to advertise the application for a prescribed period and in a prescribed manner, and
“prescribe a period during which interested parties and responsible authorities may
make representations to the relevant licensing authority about the application™.
“Interested parties” are defined in section 13(3) as including a person living in the
vicinity of the premises. (Under section 105 of the Police Reform and Social
Responsibility Act 2011, “interested parties” has now been substituted by “persons
who live, or are involved in a business, in the relevant licensing area”; but that change
has no relevance to this appeal). “Responsible authorities” are defined in section
13(4) to include relevant local weights and measures, police, fire, rescue, health,
environmental health and planning authorities.

An application must also put forward an individual as thc “designated premises
supervisor”, and no supply of alcohol can be made under a licence unless there is such
a supervisor named in the licence and he has a current “personal licence” in
accordance with Part 6 of the 2003 Act (sections 15 and 19), Personal licences form
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20.

21,

22.
23,

no part of this appeal, and I need not say anything further about them; except that,
since May 2010, the designated premises supervisor for the premises at 28-30 Canal
Street has been Anthony Cooper.

The Secretary of State has made procedural regulations in respect of applications for
premises licences in the form of the Licensing Act 2003 (Premises Licences and Club
Premises Certificates) Regulations 2005 (81 2005 No 42) (“the Premises
Regulations™), as well as the Hearing Regulations.

Subject to the express requirements of the Hearing Regulations, procedure at the
hearing of an application is expressly a matter for the licensing authority (regulation
21 of the Hearing Regulations). There is no similar provision in the Premises
Regulations, which are generally prescriptive as to the pre-hearing procedure that
must be followed by the applicant (who must comply with the appropriate provisions
in Parts 2 and 4), and the licensing authority (which must comply with the appropriate
provisions in Parts 4 and 5) (regulations 4 and 6).

Regulation 23(1) of the Premiscs Regulations repeats the requirement that an
application for a new licence must be accompanied by a plan; and regulation 23(3)
provides that a plan, when required, must show various specified topographical

features, including:

“(a) The extent of the boundary of the building, if relevant,
and any external and internal walis of the building and, if
different, the perimeter of the premises;

(b) the location of points of access to and egress from the
premises;

(c) if different from subparagraph (3)(b), the location of
escape route from the premises;

d ..

Of course, in addition to the elements required by regulation 23(3), a plan that is
lodged may show other matters which are not required by law.

Regulation 25 requires applications to be advertised in specific ways for 28 days.

“Relevant representations™ are defined as representations made by an interested party
or responsibie authority, which are neither frivolous nor vexatious nor withdrawn, and
which are in time and “are about the likely effect of the grant of the premises licence
on the promotion of the licensing objectives” (section 18(6) and (7) of the 2003 Act).
That definition is important: representations to be relevant have to be about the effect
of the licence on the promotion of the public intercst licensing objectives set out in
section 4, although evidence of the actual or potential impact of the licence on
individuals may be relevant to the various strands of public interest involved. That is
reflected in Appendix 2 to the Council’s Statement of Licensing Policy which, under
the heading “Relevant Information for Residents and Other Interested Parties”, states:

E1)
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In accordance with [the definition of ‘relevant
representation’], you should demonstrate how your
representation affects the promotion of the licensing
objectives.

Provide an evidential base for the grounds of the
representation; which could include written logs of
problems, details of previous complaints, photographs or
video evidence of the particular case,”

“gunci

The relevant period for representations in a case such as this is “28 consecutive days
starting on the day after the day on which the application to which it relates was given
to the authority by the applicant” (regulation 22 of the Premises Regulations).

Where no “relevant representations” are made, the licensing authority is bound to
grant the application subject only to specified conditions derived from the operating
schedule (section 18(2)). Where such representations are made, a decision making
power arises in the licensing authority, because the requirement that the authority is
bound to grant the application is subject not only to those same conditions but also to
section 18(3) and (4), which provides that, where relevant representations are made:

“(3) ... the authority must—

)

(a) hold a hearing to consider them, unless the authority,
the applicant and each person who has made such
representations agree that a hearing in unnccessary;
and

(b) having regard to the representations, take such steps
mentioned in sub-section (4) (if any) as it considers
necessary for the promotion of the licensing
objectives.

The steps are —

(a) to grant the licence subject to [such conditions
mandated by the statutory provisions, and such
conditions as ave consistent with the operating
schedule accompanying the application medified to
such extent as the authority considers necessary for
the promotion of the licensing objectives];

(b) to exclude from the scope of the licence any
licensable activities to which the application relates;

(c) to refuse to specify a person in the licence as the
premises supervisor;

(d) to reject the application.”

With regard to subsection (4)(a):
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(i) by section 18(5), for these purposes, conditions are “modified” if any of them
is “altered or omitted or any new condition is added”; and

(i) by section 109 of the Police Reform and Social Responsibility Act 2011,
“necessaty” has now been replaced by “appropriate”; but again that change is
not material to this appeal.

Whilst the provisions of section 18(3) and (4) arc written in mandatory terms (... the
authority must..."), a discretion arises as the result of the words “take such steps ... as
it considers necessary ...” (emphases added). However, in determining a licence
application, the discretion that an authority has is limited in two ways: (i) that
authority can only take one or more of the steps listed in section 18(4), and (ii) it is
empowered (although also obliged) to take only such of those steps it “considers
necessary for the promotion of the licensing objectives”. The statutory provisions
consequently both define and limit an authority’s powers in determining an
application for a new licence.

Once a licence has been granted, if it is proposed to change the relevant business or
premises such that the carrying out of licensable activities will fall outside the licence
which has been granted, then the licence holder can change the licence in one of three

ways.

First, if it is proposed to extend the period for which the licence has effect or to vary
substantially the premises to which it relates, then a new application under section 17
has to be made (section 36(6), and paragraph 8.73 of the section 182 Guidance). That
requires, not only advertisement and a period for the making of relevant
representations to be made, but also the licensing authority to reconsider and review
the entire licence afresh.

Second, at the other end of the scale, if the proposal is of a very limited nature, which
is incapable of having an adverse impact on the promotion of any of the licensing
objectives, then a simplified procedure involving restricted publicity can be adopted
(sections 41A-41D, introduced by the Legislative Reform (Minor Variations to
Premises Licences and Club Premiscs Certificates) Order 2009 (S1 2009 No 1772)).
Paragraphs 8.59 and 8.60 of the section 182 Guidance provide:

“8.59. Many small variations to layout will have no adverse
impact on the licensing objectives. However, changes to layout
should be referred to the full variation process if they could
potentially have an adverse impact on the promotion of the
licensing objectives, for ecxample by... affecting access
between the public part of the premises and the rest of the
premises or the street or public way, e.g. block emergency exils
or routes to emergency exits....

8.60. Licensing authorities will also need to consider the
combined effect of a series of applications for successive small
layout changes (for example, as part of a rolling refurbishment
of a premises) which in themselves may not be significant, but
which cumulatively may impact on the licensing objectives.
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This emphasises the importance of having an up to date copy of
the premises plan available.”

It is not suggested by any party that the changes proposed in this case, to which I shail
come shortly, warranted a new section 17 application for a new licence, or could
properly have been the subject of the minor variation procedure. It is common ground
that it was appropriate for those proposed changes to be the subject of the third
procedure, namely an application for a variation of the licence under section 34.

The procedure for an application under section 34 mirrors the procedure for & new
application under section 17.

The Secretary of State has to make regulations for the due advertisement of the
application (section 34(2)); and, by regulations 25 and 26 of the Premises
Regulations, she has provided that the advertisement of such application must be the
same as for an application under section 17 for a new licence.

Any premises licence has to be accompanied by a plan; but that does not mean that a
plan always has to accompany an application to vary. Section 34(5) and regulations
27 and 27A of the Premises Regulutions refer, expressly or implicitly, to
accompaniment by a plan where appropriate; and regulation 23(1) only requires a
plan to accompany an application for a new licence under section 17. For example, if
an application to vary is made merely to extend hours for the same licensed activities
without any change to the premises themselves, a plan would be unnecessary in
practice and is not required by the scheme. However, it was properly common ground
that where, as here, there is an application for a variation including significant
changes to the internal layout of the premises (including elements required to be on a
plan by regulation 23(3)), a plan complying with regulation 23(3) would be essential
to the application.

Section 35(2)-(4) of the 2003 Act, reflecting to an extent section 18(2)-(4) in respect
of a section 17 application for a new licence, provides that, where no relevant
representations are received within the relevant period, then the licensing authority
must grant the variation; but, where such representations are received, then they
trigger a decision making process. The authority must hold a hearing and must,
having regard to the representations, take such steps from thosc listed in section 35(4),
if any, as it considers necessary for the promotion of the licensing objectives. Sub-

section (4) states that:
“(4) The steps are —
() to modify the conditions of the licence;
(b) to reject whole or part of the application

and for this purpose the conditions of the licence are
modified if any of them is altered or omitted or any new
condition is added.”

Again, the licensing authority has a discretion in its decision making here; but, as with
section 18(4) for an application for a new licence, where there are relevant
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representations in respect of an application to vary, it is limited: the authority can only
respond to the application in one or more of the ways set out in section 35(4), and it
can only take such steps “as it considers necessary for the promotion of the licensed
objectives.” Again, that requires an evaluation of what is necessary for the promotion

of those objectives.

Therefore, as with a section 17 application, it can be seen that it is the making of
relevant representations in respect of an application to vary that triggers a process of
decision making by the authority, in the form of a hearing and decision (o take such
steps as are allowed and required by section 35(3) and (4). Where no represcntations
are reccived within the relevant period, the applicant is entitled to the variation he

seeks: no decision making process is triggered at all (Corporation of the Hall of Arts
and Sciences v _The Albert Court Residents® Association {2011} EWCA Civ 430,

“Corporation of the Hall of Arts and Sciences™). It was suggested, obiter, in
Corporation of the Hall of Arts and Sciences that an authority has no power to take

into account late representations even where the decision making process may have
been triggered by other, in-time representations (see, e.g., [41]): and it seems to me
that that follows from the wording of section 35(3), which focuses exclusively on
relevant representations which are defined in terms of being in-time. However, it was
common ground before me — and, in my view, properly so — that, if someone has
made relevant representations, then he may later amplify them.

There is one final procedure that should be mentioned. Under section 51, where a
premises licence is in effect, a responsible authority or interested party may apply to
the licensing authority for a review of the licence. The onus of establishing grounds
for review falls upon the person initiating the application - including establishing that
the ground is relevant to one or more of the licensing objectives (section 51(4)(a)) -
but, otherwise, the procedure again reflects that for a new licence. In particular, any
such application has to be the subject of advertisement (as well as notice to the licence
holder), and there is a period in which rcpresentations may be made. There must be a
hearing to consider the application and any relevant representations, which are again
defined by reference 1o relevance to the licensing objectives (section 52(7)). In
response to an application, the authority again must take such steps that are listed as it
considers necessary for the promotion of the licensing objectives, thosc steps being, in

this context:
“(a) to modify the conditions of the licence;

(b) to exclude a licensable activity from the scope of the
licence;

(c) to remove the designated premises supervisor;

(d) to suspend the licence for a period not exceeding three
months;

(e) torevoke the licence.”

Such an application would be appropriate where a licence holder performs licensable
activities, within the scope and in accordance with the terms and conditions of his
licence, but nevertheless those activities impact adversely on local residents, by
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causing unanticipated disorder or & public nuisance. It might be prompted by, e.g., a
change in the manner in which the business is conducted (albeit within the scope and
conditions of the licence), or merely busier frade.

The Facts

40.

41.

42,

43.

Canal Street is an area of restaurants and bars, as well as residential accommodation,
in a central part of Manchester known as the Village.

Since September 2005, TGC Bars have operated a bar in premises at 28-30 Canal
Street, under a premises licence granted by the Council. Those premises front onto
Canal Street, and back onto Richmond Street, a parallel street. They comprise
essentially two licensed floors: the ground floor including a mid-level mezzanine

floor, and a basement.

The licence authorises three activities: the retail sale of alcohol, the provision of
identified regulated entertainment and the provision of late night refreshment. The
licence as initially granted was subject to 94 conditions, including the following in

Annex 2:

Condition 31: “The licensed premises shall be provided with
an adequate number of exits clearly indicated and so placed and
maintained so as to readily afford the audience ample means of
safe egress.”

Condition 33: “Emergency doors must not be fitted with any
securing device other than an approved type of panic bolt
fitting....”

Condition 34: “Doors not in normal use, which are regarded as
emergency exits, should be fitted with an alarm which is
activated when they are opened. The alarm should be inaudible
in public areas and should sound in an area permanently
manned by management/staff whilst the premises are
occupied....”

Condition 60: “Alterations or additions, either permanent or
tcmporary, to the structure, lighting, heating or other
installations or to the approved seating gangways or any other
arrangements in the premises must not be made except with the
prior approval of the City Council.”

Condition 71: “Occupancy: Basement 240 persons, Mid Level
120 persons, Ground Level 260 persons, Total 620 persons.”

Condition 72: “The windows and external doors on the Canal
Street fagade to be kept closed after 23.00 hours except for
access and egress.”

The licence had a plan of each floor attached to it, showing the matters required by
regulation 23(3), and more. It showed five sets of external doors on the Canal Street
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fagadc ground floor, two (each with a lobby inside) marked, “Entrance”; and one, at
the south east end of the building, giving access to the basement only via a doorway
onto Canal Street (“the V2 doorway™) and a set of stairs. The V2 doorway is adjacent
to the door to the residential apariments on the upper floors of 10 Canal Street (the
fivst floor, ground floor and basement of those premises being another licensed bar
called “Crunchy”’, owned and managed at the relevant time and now by the Appellant,
which has an entrance just a few yards further up Canal Street). At the bottom of
those stairs from the V2 doorway, the basement plan attached to the licence for the
Via premises shows double doors marked “FD” into a bar arca with dance floor.

The extent to which the V2 doorway had been used prior to the application to vary is
contentious. However, it was common ground before the Deputy District Judge that it
had not been used as the principal entrance and exit to the premises, and use of the
doorway had not been required to ccase as a result of being a breach of licence. For
the purposes of the preliminary ruling, the parties agreed that it was not necessary for
the judge to make a finding about the extent of the use that had been made of that
doorway (Case Stated, paragraph 13) — and he did not make any such finding.

On those licence plans, there are a number of doors shown from the rear of the
building onto Richmond Street; notably one set, again to the east end of the building,
giving access to a second set of stairs down to the basement (“the Richmond Street
doorway™). The external doors to the Richmond Street doorway are again marked on
the plan, “FD". The evidence was, and the Deputy District Judge found (Case Stated,
paragraph 10), that at all material times that doorway was in fact only used by staff

and as an emergency escape.

In addition, the plans showed that there were several sets of internal staits joining the
ground floor and basement.

On 9 August 2011, TGC Bars made an application to the Council, under section 34, to
vary their licence. The proposed variation had a number of elements, comprising in
effect as follows (Case Stated, paragraph 14):

i
e

e An extension of hours [for both sale of alcchol and
provision of entertainment by one hour per day, ending
one hour later each day].

o Internal works to the ground floor premises.

e The creation of two separate venues (Via — ground floor;
Club Polari — basement), by the construction of internal
walls, which had the effect of providing new {oilet
accommodation for Via at basement level. Club Polari
would have ils own completely separate toilet
accommodation.

o The provision of a wholly new and independent mcans of
access to Club Polari for members of the public/club
patrons by way of a public entrance doorway on
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Richmond Street (necessary because the previously
utilised access from Via would no longer be possible
with the new layout).”

The “previously utilised access from Via” is, of course, not a reference to the V2
doorway and stairs; but to the internal access from the ground floor.

The application was based upon a completed prescribed form, schedule of alterations
and plans. The plans showed considerable changes to the internal walls and general
layout of each floor (which made a plan a vital component of the application: see
paragraph 34 above); but no change to the structure or layout of either the staircase at
the north east corner of the building to the Richmond Street doorway (where the
legend “FD™ still appeared on the external doors), or the staircase at the south east
corner onto Canal Street via the V2 doorway (where the doors at the foot of the stairs
were also still marked “FD”). However, the schedule made clear that the alterations

would include:

“... a full refurbishment of the rear staircase (currently used for
staff and as an emergency escape) to provide improved and
independent public access to this basement area from the rear
of the building.”

The application was duly advertised, and a number of representations were received
by the Council in respect of the proposed extension of hours and the public access
from Richmond Street. None objected to the division of the premises into two
separate public venues, per se.

The Council’s Environmental Health Department opposed both the proposed increase
in hours and the proposed public use of the Richmond Street doorway on grounds of
public nuisance. In respect of the latter, they said that that door was likely to lead to
issues of public nuisance because Richmond Street is very narrow and bordered by
high sided buildings, so any noise created by customers using that side of the building
would likely be exaggerated by the corridor effect of the buildings which could lead
to noise nuisance for the occupiers of the apartments that back onto Richmond Street.
Those apartments include some in 10 Canal Street. No representations were received
from any other responsible authority.

With regard to inlerested parties, the occupants of Flat 8, 10 Canal Street (Mr & Mrs
Seymour) objected to the public use of the Richmond Street doorway on similar
grounds, asking for permission for that new public entrance to be refused. Mr Taylor
(who lives in Flat 1), the occupant of Flat 3 (Mr Welford) and another local resident
living in a different block, all objected to the extension of hours. All of those
representations were received by the Council before the close of statutory period for
representations, on 7 September 2011.

On 12 September, solicitors for TCG Bars responded to those representations by
writing to the Council as follows:

“The application is made up of three parts —

1. To carry out some internal alterations.
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2. To create a new entrance on Richmond Street.

3. To extend the operation hours at the premises for
alcohol and entertainment.

We have received representations from some residents and
from the Environmental Health [Department] which our client
has considered fuly.

We are instructed, therefore, to amend the application in the
light of the representations as follows,

1. We withdraw the part of the application to extend the
hours for licensable activities which will remain as
exisling.

2. We attach amended layout plans which remove the
application for the new entrance on Richmond Street.

The application to carry out other internal works which have
not reccived any representation remains as per the amended
plans.

We have copied in all authorities and the residents with email
addresses and would ask them to confirm as soon as possible
that the representations are now withdrawn as they have no
relevance to the application so that the application can be
granted by delegated powers.”

It is be noted that the letter purported to “amend” the application to vary.

The “amended plans”, dated 12 September 2011, were headed “Revision A — Main
entrance to basement bar now positioned to front elevation”. They showed most of
the external doors at the back of the building (including the Richmond Street
doorway) marked, “Escape”; and the V2 doorway marked, “Entrance to Basement
Bar”. However, there were no differences in the structure or layout from the plan
used for the original application. The doors in the basement at the foot of the V2
doorway stairs, and the external doors of the Richmond Street doorway, were both

still marked “FD”.

The new proposal came to Mr Taylor’s immediate notice, and he discussed it with
{hree other residents of 10 Canal Street on the evening of 12 September, before
writing to TGC Bars’ solicitors, with a copy to the Council, the following day:

“Looking at your revised plans. On your ground floor plan
there is a new second entrance planned for named “Entrance to
Basement Bar”, This entrance is new on this plan which is
currently a fire escape for the premises. This new proposed
Entrance is directly next to the entrance door way to the 10
Canal Street flats. This is of great concern as Via already



THE HON MR JUSTICE HICKINBOTTOM Tavlor v Manchester City Council
Approved Judgment

53.

56.

57.

38.

creates more than an acceptable amount of noise and I believe
that this entrance will create further noise and disturbance.

My objection has been based around noise...

... I believe most if not all premises in the area now include
operating conditions in their licences to assist with the
management of noise and disturbance including having sound
limiters, closing doors and windows when regulated
entertainments are taking place, and the use and training of
dispersal aids and policies with staff,

If the applicant can provide some conditions in their licence for
this, I believe I would be happy to agree the application,”

Mrs Seymour, having first withdrawn her representation, reinstated it on 7 October,
having been contacted by Mr Taylor who pointed out the intention to use the V2
doorway as the sole means of public access to the basement. Mr Welford, the same
day (7 October) also objected to the revision, on that same basis. The Environmental
Health Department appears to have withdrawn its objection on the basis that the hours
were not to be extended and Richmond Street would not be used for public access.

The hearing before the Council’s Licensing Sub-Commitiee was held that day, 7
October 2011. Mr Taylor was the only interested party to attend, and he pressed for a
number of conditions. In the event, the Sub-Committee granted Lhe application, but
included two further conditions on the licence, as follows:

1. Exit from the premises onto Richmond Street is to be used as
a fire exit only.

2. A barrier to ensure queue forms in front of Via is to be
operational from 20.00 daily. The barriers to be removed at the
same time as the barriers which define the smoking area.

The second additional condition reflects paragraph CD1 of the Council’s Statement of
Licensing Policy, which requires the effective management of queues to prevent any
nuisance or disorderly behaviour: “... [L]icensees are expected to demonstrate how
they will manage queues to the premises,”

That decision was formally notified to Mr Taylor on 20 October 2011. On 24
October, he lodged an appeal with the Magistrates’ Court, under section 181 of the
2003 Act. It was in the context of that appeal that the Deputy District Judge made his
ruling in respect of the preliminary issue, which has in turn been appealed to this

court.

To complete the chronology, without prejudice to this appeal, the Council, TGC Bars
and the interested parties who had made representations (notably, Mr Taylor) have
now agreed that further conditions should be imposed; the Council have imposed
those further conditions; and the premises have been operating as two discrete bar
venues for some months on the basis of those conditions. No application for any
review of the licence has been made under section 51, and there is no evidence of any
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difficultics in practice occurring as a result of the business operating under the licence
with those conditions. Mr Cooper’s apparently unchallenged evidence (paragraph 3
of the undated and unsigned statement used before the Deputy District Judge) was to
the cffect that, since the opening of the discrete basement bar in November 2011,
there have been no issues with the Council’s Environmental Health Department, the
premises have been trading well, and he has maintained good relations with
neighbours including those who live in 10 Canal Street.

The Partics’ Contentions

59.

60.

61.

Mt Phillips for the Appeliant Mr Taylor stressed that the 2003 Act, Regulations and
Guidance do not on their face allow for any change to an application to vary a licence.
Whilst he was prepared to accept that de minimis changes to an application might be
made, he submitted that no amendment could be made that might reasonably be
considered capable of having an adverse impact on the promotion of the licensing
objectives. Where such a change is contemplated, an applicant is bound te start again
by resubmitting the application, with the consequent new obligations for
advertisement and new rights for responsible authorities and interested parties to
make representations. Such changes, he submitted, should not generally arise when
an applicant has engaged in pre-application consultation with responsible authorities
and interested parties, as encouraged by paragraph PN3 of the Council’s Statement of
Licensing Policy. However, to allow amendments greater than that after the
application had bcen made and advertised would fundamentally undermine the
regulatory scheme’s provisions for representations; encourage the undesirable practice
of applicants lodging applications in a form designed to aftract a lesser degree of
objection, with the intention of amending subsequently and without notice to those
who might be detrimentally affected; and be “transparently at odds” with local
residents’ right to private life under Article 8 of the European Convention on Human

Rights.

Applying those principles (o this case, Mr Phillips submitted that the 12 September
amendment, with its change of route for public access to the basement floor, was
clearly at least capable of having an effect on the licensing objectives, notably the
prevention of public nuisance. By advertising the initial proposal to create a discrete
basement venue with a new means of access on Richmond Street and then, after the
expiry of the time for making representations and without public notice, amending the
location of that access to the V2 door onto Canal Street, responsible authorities and
interested parties were effectively deprived of the opportunity to make representations
in relation to potential effects the revised scheme might have upon the promotion of
the licensed objectives. They would not necessarily have become aware of the new
means of access at all; but, even if they did, they could not have become aware of
them until, at the earliest, 12 September 2011, when the revision was put forward. By
that date, they would have been debarred from making any representations against the
revised scheme, as the time limit for representations is strictly construed and had

expired.

In the circumstances of this case, the legislative scheme required responsible
authorities and interested parties to be given an opportunity to make representations in
respect of that new proposal. As they were denied that opportunity, the Sub-
Committee acted unlawfully in proceeding on the basis of the amended application.
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Miss Clover for the Council submitted that, under the premises licence, the licence
holder had always been able lawfully to use the V2 doorway for public access to the
premises. On 12 September 2011, TGC Bars abandoned their application for
extended hours and (he refurbishment of the Richmond Street stairway and entrance
to enable them to be uscd for public access to lhe basement. The application was
thereafter restricted to the internal structural and layout changes, which did not
include any changes to the structure of the V2 doorway and stairs, nor any changes to
which any relevant representations had been made. The mere increase in intensity of
use of that doorway for public access that was likely as a result of the proposed
change did not require any formal variation to the licence.

The Sub-Committee was therefore able, and indeed right, to deal with the application
solely on the basis of that limited remaining proposed variation in structure and
layout. If, in the view of interested parties such as local residents, the change of
business operation in fact impacted upon the licensing objectives, then the appropriate
remedy lay in an application for review under section 51 (see paragraphs 38-39

above).

Discussion

64.

65.

66.

67.

This appeal concerns the principles and structure of the licensing scheme
implemented by the 2003 Act.

As I have described (paragraph 12 above), regulation of the retail sale of alcohol and
prescribed entertainment is effected by imposing a criminal sanction upon those who
carry out such activities other than in accordance with a licence granted by the
relevant local authority. This means that a licence holder is entitled to sell alcohol
and provide entertainment in any manner he wishes, so long as the licence does not
prohibit that manner of provision in some way, because (e.g.) it falls cntirely outside
the scope of the licence or it breaches one of the licence conditions.

If those activities are carried out lawfully, within the scope of the premises licence
and in accordance with the licence conditions, but the manner in which they are
carried out adversely impacts on one of the licensing objectives (e.g. by in fact
causing disorder or a public nuisance), then the remedy of any person affectcd
{whether a responsible authority or an interested party) is to apply for a review of the
licence under section 51, to which the licence holder, and responsible authorities and
other interested parties can respond.

Where the holder of a licence intends to carry out activities in a way that he considers
may not be in accordance with his licence, then he is able to apply for a variation of
the licence to extend the scope of the licence to cover that manner of carrying out
those activities or remove a condition in respect of which he considers he would be in
breach, using one of the three procedures set out above. If he does not, and the
activities do fall outside the scope of the licence or breach the licence conditions, he is
liable to prosecution. So the risk of not applying for a variation is his, That is no
doubt why the terms of section 34(1) do not require an application for variation to be
made in any circumstances, those terms being merely permissive: “The holder of a
premises licence may apply to the relevant licensing authority for variation of the

licence” (emphasis added).
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On an application to vary, the Premises Regulations provide detailed rules for both
advertisement, and as to how, when and by whom representations can be made in
respect of the application. Representations can only be made on the public interest
grounds set out in section 4, and must be made within 28 days: although
representations can be amplified once made, once the 28 day period has expired the
authority has no power to receive representations from those who have not previously
submitted any. If no representations at all are made on those grounds in that 28 day
period, then the licence holder is entitled to his variation as of right. If representations
are made on those grounds, then that triggers a process of decision making by the
authority. The very purpose of the representations is, initially, to be that trigger.

Once the decision making process is triggered, it is driven by the terms of the scheme,
the discretion given to the authority by the scheme, and the requirement that the

authority acts fairly.

The scheme provides no mechanism for amending an application once made, and
neither the Act nor the regulations, nor the Secretary of State’s Guidance nor the
Council’s own Statement of Licensing Policy, makes any mention of the possibility of
amendment. Clearly, a power to amend that would defeat or undermine the object of
the procedural provisions relating to advertisement and right of responsible authorities
and interested parties to make representations could not conceivably be implicd; and
neither Mr Phillips nor Miss Clover suggested otherwise.

However, the scheme has no express power enabling an applicant to amend an
application to vary; and, in my judgment, properly construed, the regulatory scheme
does not as such allow or envisage any amendment to an application to vary once it
has been made.

Tt does not need to do so, because of the nature of the decision making process with
which the authority is involved. As stressed in the illuminative judgment of Toulson
LJ in Hope and Glory Public House (see paragraph 9 above), in respect of licensing, a
licensing authority exercises an administrative function given to it by Parliament.
Whilst the authority must no doubt take into account the rights of those people who
live and work in the vicinity, those interested parties can only make representations as
to the “likely effect of grant of the application on the promotion of the licensing
objectives”, i.e. on the basis that the public interest will be adversely affected. It is
the potential impact upon that public interest, and that alone, which iriggers any
decision making process at all. In its absence, the licence holder has a right to the

variation it seeks.

Once triggered, it requires the making of an evaluative judgment, involving (as
Toulson LI said in Hope and Glory Public House) the weighing of a variety of
competing public policy considerations, such as the demand for licensed
establishments, the economic benefit to the proprietor and to the locality by drawing
in visitors and stimulating the demand, the effect on law and order, and including the
impact generally on the lives of those who live and work in the vicinity. It inherently
involves an evaluation of what is to be regarded as reasonably acceptablc in the
particular location, and of what is necessary and propoitionate to the promotion of the
statutory licensing objectives in terms of scope of the licence and conditions in a local

context,
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The scheme is based on the premise that the relevant local authority is uniquely
equipped and well-placed to make such judgments. In such areas of quintessential
policy, the State generally has a wide margin of appreciation, or, in the more domestic
terms used by the Divisional Court in Meade v Brighton Corporation [1968] 67 LGR
289 (a case concerning a gaming machine permit under the Betting, Gaming and
Lotteries Act 1963): “The discretion in the local authority is about as wide as it could
be”. The court will be cautious before interfering with the excrcise of such a

discretion.

However, wide as a licensing authority’s discretion might be in general, it is limited
by the specific terms of the scheme: in the context of premises licence applications
under the 2003 Act — whether for new licences under seclion 17, or for variations
under section 34, or for review under section 51 — a licensing authority does not
simply have a open discretion, even when its decision making function is brought into

play.

The principle restrictions on an authority’s discretion are, for the purposes of this
appeal, two-fold.

First, an application to vary never triggers a general review of the licence: the scope
of the review of the licence is limited. “Relevant representations”, which trigger the
review, must be (i) confined to the subject matter of the variation (paragraph 9.4 of
the section 182 Guidance), and (ii) “about the likely effect of the grant of the
application on the promotion of the licensing objectives”. That focus reflects the fact
that, where those representations are made, they trigger an enquiry by the authority
into the effect the proposed variation may have upon the promotion of the licensing
objectives (and, to that extent, I respectfully agree with the authors of Alcohol and
Entertainment Licensing Law by Manchester, Poppleston & Allen (2nd Edition)
(2008), at paragraph 6.9.4, to that effect). An application for a new licence or for a
review is similarly limited, although the precise statutory restrictions are different,
tailored to the nature of the particular application.

Second, in the light of the conclusions of that enquiry, the authority must determine
the application to vary. However, the scheme again does not give the authority an
open discretion to do whatever it likes. Indeed, the provisions are prescriptive.
Section 32(5) requires the authority to consider whether, for the promotion of the
licensing objectives, it is necessary to reject the application (in whole or in part)
and/or to modify the conditions of the licence to accommodate the variation in the
context of the licence as a whole. There is a discretion here, insofar as the authority
only has to act if it considers such rejection or modification is necessary: but, if and
insofar as it does consider that, then it has both a power and an obligation to reject the
application or modify the licence conditions accordingly. The authority can do no
more, and no less. Again, an application for a new licence or for a review has similar

restrictions on the authority’s powers.

These provisions therefore effectively define and limit the extent of the authority’s
powers as to how a licensing authority may respond an application to vary a licence.
Its field of potential action is limited by the scope of the extant licence and the
application to vary that licence; and it is limited to rejecting the application to vary (in
whole or in part) and/or to modifying the conditions of the licence to accommodate
the varigtion in the context of the licence as a whole.



T

I

IR KINBOTTOM Taylorv Manchester City Couneil

Approved Judgment

80.

&l.

82.

83.

It is here that an applicant’s changing wishes or intentions may come into play. Given
the power of a licensing authority to reject part of an application for variation or
modify the licence conditions, it is open to an applicant (e.g. in the face of relevant
representations received) to indicate to both licensing authority and responsible
authorities/inlerested parties who have made relevant representations that (i) he does
not wish to pursuc part of an application and/or (ii) he is willing to agree to a
modification to the licence conditions to cater for the concerns expressed.

Whilst that may be expressed, as in this case, as an “amendment” to the application to
vaty, in my view it does not amount to a formal amendment to his application; but the
licensing authority is bound to take those views of the licensee into account in
exercising its discretion as to appropriate steps it might take in deciding the
application in its original form. An authority would not usually consider it necessary
to consider further any part of the application which the applicant no longer wishes to
pursue - although, on particular facts, it may do so if, for example, the part abandoned
cannot be properly be severed from other aspects of the licence. The authority would
also wish to consider, with the responsible authorities/interested parties, whether the
conditions to which the applicant is prepared to submit address the concerns raised in
their relevant representations as to the potential impact of the proposed variation on
the promotion of the licensed objectives.

Given the administrative nature of the authority’s function, it is perfectly appropriate
for the authority thus to liaise with the applicant licensee and the responsible
authorities/intercsted parties to see whether a compromise can be reached. Where,
after relevant representations are lodged, discussions between the licensing authority,
the applicant and responsible authorities/interested parties who have made relevant
representations lead to an agreement within the scope of the extant licence and
original application to vary as to the parts of the application to be granted and the
conditions upon which that grant will be made, then it is open to the authority to make
a grant on those conditions; so long as it considers that the rejection of the parts
agreed to be rejected and modification of the conditions agreed lo be modified are
necessary for the promotion of the licensing objectives. In those circumstances, the
responsible authorities/interested parties might withdraw their representations
(regulation 10 of the Hearing Regulations), or the parties may agree that a hearing is
unnecessary and the authority may dispense with a hearing if it agrecs that it is
unnecessary (section 35(3)(a), and regulation 9 of the Hearing Regulations)

For the reasons already explored, given the decision making power granted to it by
Parliament, the administrative nature of that power and the unique position an
authority is in to make the relevant judgments, subjcct to any restrictions expressly
imposed by the terms of the statutory scheme itself, the discretion of a licensing
authority is necessarily wide, and the exercise of such a discretion with which this
court should be cautious of interfering, Whilst the pre-hearing procedure is detailed
and prescriptive, and does not have the equivalent of regulation 21 of the Hearing
Regulations (which expressly gives the authority power over its own procedure), that
discretion applies to the procedure the licensing committee adopts pre-hearing,
subject to the procedure adopted (i) complying with the procedural requirements of
the scheme, and (ii) being “fair” and directed to promoting the licensing objectives in

section 4. That was illustrated in Corporation of the Hall of Arts and Sciences, in

which, in addition 1o the mandated advertisement of the application to vary, the
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authority had a practice of notifying directly businesses and residents in the
immediate vicinity of the relevant premises. “Fair” here has o be seen in the context
that the authority is performing an administrative function: it is not acting in a judicial
or quasi-judicial capacity (see Hope and Glory Public House at [41] per Toulson LJ).
If the licensing committee stray outside that wide discretion, and adopt a procedurc
which is irrational or otherwise unlawful, then the resulting decision may be open to
challenge by way of appeal or judicial review (see Hope and Glory Public House at

[51]-[52] per Toulson LJ; and Corporation of the Hall of Arts and Sciences at [39] per
Stanley Burnton LJ).

In conclusion, it is to that extent, but only to that extent, that an applicant may notify
“amendments” to the parts of the application he wishes to pursue, and the conditions
he is prepared to accept to enable the variation to be granted. However, the licensing
authority in the form of the licensing committee or sub-committee must eventually
itself come to a judgment as to whether the promotion of the licensing objectives
requires the rejection of the whole or part of the original application as made, and,
insofar as it does not, whether it requires any modification to the licence conditions.
In making that judgment, it cannot however extend the scope of the licence.

If the variation is granted in terms that are unacceptable to an interested party, then
there are a number of routes of challenge. First, of course, as in this case, an appeal
can be made to the Magistrates Court. Second, if the procedure adopted by the
authority is irrational or otherwise unlawful, then the resulting decision would be
open to challenge by way of judicial review (see paragraph 83 above). Third, if the
variation results in unexpected adverse effects on the licensing objectives, then an
interested party can seek a review of the licence under section 51.

Let me deal finally with two specific submissions made by Mr Phillips.

First, he submitted that, on an application to vary, no change to the licence could be
made that might reasonably be considered capable of having an adverse impact on the
promotion of the licensing objectives, unless that change was made clear in the initial
application as advertised; and, where such a change to an application to vary is
contemplated, an applicant is bound to start again by resubmitting the application,
with the consequent new obligations for advertisement and new rights for responsible
authorities and interested parties to make representations.

I do not agree with that proposition — or, at least, the full extent of it — which, with
respect, does not seem to me to be in line with the nature of the scheme when looked

at as a whole,

The proposition might have more force if the function of the decision maker were
judicial, rather than administrative. However, relevant representations trigger an
administrative investigation by the licensing authority into the effect the proposed
changes will make to the promotion of the licensing objectives: that decision making
process having been triggered, it is then for the authority to weigh the various strands
of public interest and determine whether the promotion of those objectives requires
the rejection of any part of the application or modification of the licence conditions.

It is true that the investigation is restricted to the matters raised in the representations,
but the important point is that the action the authority can take is restricted by the
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scheme to rejecting the application in whole or part, or modifying the licence
conditions.

In respect of the former, insofar as the authority rejects the application to vary, that
will have the effect of leaving the licence, to that extent, unaltered: the authority
cannot extend the scope of the licence beyond that of the extant licence and the
variation proposed.

With regard to modification of the licence conditions, the statutory scheme gives the
authority full scope to add, subtract or vary any conditions to accommodate the
variation in the context of the licence as a whole. The scheme requires the authority
to modify the conditions if and to the extent that it considers modifications necessary
to promote the licensing objectives. “Promoting the licensing objectives”, as I have
described, requires the balancing of various strands of public interest; and, in
performing that balance, it is possible, of not inevitable, that one of the objectives
may be demoted in order to benefit another. Where that is so, the scheme simply does
not require further consultation of local residents and other interested parties in the
form of re-advertisement with a [resh opportunity to make new relevant
representations. It does not do so because:

i) The authority is already charged with the task of balancing the strands of
public interest involved, on the basis of such evidence as it has collected. In
many cases, il will consider that it is in a position to make that decision
without formally consulting interested parties and local residents again. Ifit is
not — e.g. if it considers that the procedure will be unfair to local residents
without such further consultation — then it is open to the authority to require
the applicant to start again with a fresh application. However, absent a
proposed change extending the scope of the licence, that would be an

exceplional case.

ii) If the authority were required to start the process over again, simply becausc
the exercise of its statutory powers might adversely affect one strand of the
public interest involved, that would seriously compromise the dialogue
between the authority, applicant and responsible authorities/interested parties
who have made representations, which is encouraged as an inherent part of the
scheme.

Responsible authoritics and interested parties can take considerable comfort from the
fact that the authority cannot extend the scope of the licence beyond that of the extant
licence and variation proposed. Furthermore, where such authorities and parties have
made relevant representations, they are able to play a full part in both the pre-hearing
dialogue (designed to come to a result that is satisfactory to the applicant and
responsible authorities/interested parties) and the hearing itself. If they are
dissatisfied with the result of the hearing in practice, they are able to appeal or
chatlenge the result by way of judicial review or scck a review of the licence. If the
manner in which the licensed business is operated causes (e.g.) a private nuisance,
then they can bring a private law claim. But, in licensing terms, their rights and
interests are not paramount: they are just one factor which the authority must take into
account, when determining an application to vary. For the reasons I have given, in
exercising a licensing function, the focus is on the public interest.
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For those reasons, I do not accept Mr Phillips® proposition.

Nor do I find Mr Phillips’ reliance on Article 8 effective. Article 8 concerns an
individual’s right to a private life. For the rcasons I have just given, there are
considerable safeguards for that right in the scheme, and in the private law. There is
no arguable breach of Article 8 simply because the scheme does not provide for re-
advertisement of any proposed change of licence conditions which might arguably
affect either the licensing objectives or the private life of a specific individual. Far
from being “transparently at odds™ with local residents’ right to private life under
Atrticle 8, I do not consider that Article 8 has any role to play in the issue in this

appeal.

It seems to me that the principles that I have outlined are not only clear from the terms
of the regulatory scheme, but are also practical in their application. Whilst 1 have
been involved in an exercise in the proper construction of the terms of the statutory
scheme, that comes as some comfort — particularly as it must have been Parliament’s
intention to impose a regulatory scheme that is workable. On the evidence before me,
they also appear to be the principles which, in practice, licensing authorities have in
substance generally applied since the advent of the new scheme in 2005. That may
explain why the issue in this appeal has not until now ever come before the courts.

Application of the Principles to this Appeal

97.
98.

99.

100.

I now turn to apply those principles to the appeal before me.

The Appellant’s complaint is that the initial application to vary the licence did not
indicate that the V2 doorway would be used as the only means of public access to and
egress from the new self-contained basement bar. In that application, the proposal
was to refurbish the Richmond Street doorway and stairway to or from the basement,
and use that to get the public to and from the basement. That change to the
application was not the subject of advertisement, and consequently the Appellant and
other local residents were denied the opportunity to make representations in respect of
the use of the V2 doorway for that purpose. That amendment, it was submitted,
required the licence holder applicant to start the variation process again — at least so
far as advertisement and period for representations are concerned. It was that failure
which rendered the decision of the authority unlawful.

For the reasons I have given above, the applicant could not formally amend his
application, once it had been submitted; but the Council, in determining whether it
was appropriate to reject the whole or part of the application, or modify the licence
conditions to accommodate the proposal, was entitled to take into account the
applicant’s changed wishes and intentions. In the face of opposition to both the
extension of hours and the refurbishment of the Richmond Street doorway and
stairway to enable public access to the basement bar by that route, the Council was
entitled to conclude that they could and should properly reject those parts of the
application.

The real issue, of course, is whether the Council was entitled to grant the variation, on
the basis of the original application, with the V2 doorway being the sole public means
of access to the ncwly-discrete basement bar, without requiring the applicant to
submit a new application or at least requiring the new proposal to be re-advertised
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with a fresh period for responsible authorities and interested parties to lodge relevant
representations.

As T have indicated, the extent to which the V2 doorway was in fact used for public
access to the premises prior to the application to vary is controversial. As |
understand it, there was some evidence that, for a short period, the V2 doorway had
been used for public access to the basement; but the evidence suggests that the
doorway was not used a great deal, and Mr Cooper (the premises licence’s designated
premises supervisor: see paragraph 19 above) appears to confirm that the V2 door was
used as a fire door but not used as a (public) entrance, access to the basement being
through the main doors of Via and internal stairs (paragraph 2 of an unsigned and
undated siatement used at the hearing before the Deputy District Judge).

However, as the parties properly conceded before the Deputy District Judge, in
respect of the application to vary, what mattered was not the use to which the V2
doorway had actually been put, but the usc of it that was lawful under the original
licence. In my judgment, the licence as issued in 2005 undoubtedly allowed the V2
doorway to be used {or public access to the premises.

Mr Phillips conceded before me that the 2005 licence enabled that doorway to be used
for public access to the basement, in the sense that the licence did not limit the use to
which that entrance/exit could be put and, therefore, if that doorway were used for
public access to the basement, a prosecution under section 136 for breach would fail.
He submitted that it would fail merely because of the high burden of proof required in
criminal proceedings; but, in my view, there was clearly no restriction on the use of
that entrance/exit to the premises in the 2005 licence.

I accept that, by virtue of regulation 23(3)(b) and (c) (paragraph 21 above), a licence
plan should identify the location of points of access to and egress from the premises
on the one hand, and, if different, identify discretely the location of escape routes
from the premises; but the marking “FD” in the internal doors at the foot of the V2
stairs cannot indicate that the route from the basement to the V2 doorway was merely
an escape route and no more. Many internal doors are marked on the plans with “FD”
and, whatever that means (and, of course, it might stand for “Fire Door™: see also
paragraph 2 of Mr Cooper’s statement), it does not appear to identify mere escape
routes. Even on the final plan, from the face of which it is clear that the applicant
proposed to use the V2 doorway and stairs as the only means of public access to the
basement, the doors at the foot of the stairway are marked “FD”.

In the 2005 licence, in my judgment, there were no restrictions on the use of
doorways between the premises and the streets, front and back, either in the
conditions or on the face of the plans that form part of the licence. In those
circumstances, any of the doorways (including the V2 doorway and the Richmond
Street doorway) could be used for public access to and egress from the premises. If
the means of access through a particular door caused an adverse impact on the
licensing objectives, it would have been open to either a responsible authority or an
interested party to have made an application for review under section 51.

Mr Phillips relied upon the well-known passage from the judgment of Scott-Baker LJ
in Crawley Borough Coungil v Stuart Attenborough [2006] EWHC 1278 (Admin) at
[6]-[7], to the effect that licence conditions must be enforceable, and consequently
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sufficiently clear for that purpose; but, in my judgment, the scope of the licence and
conditions in this case, so far as the allowable use of the V2 entrance is concerned,

were manifestly clear.

The ability of the licence holder lawfully to use the V2 doorway means of public
access to and egress from the basement was not lost, cven if the licence holder did not
in fact use that doorway in that manner either very much or at all or fo the extent that
he may use it in the future. Nor, in my view, was it lost merely by the separation of
the ground floor and basement bars into distinct units. That separation, of course, had
an inevitable effect on how the business would operate. The final proposal, which
involved the V2 doorway being used as the sole entrance/exit for the new discrete
basement bar, inevitably changed the degree of use of the V2 doorway by (i) reducing
the number of people who might use the V2 entrance/exit, from 620 (the total
capacity of the premises) to 240 (the capacity of the basement alone), whilst (ii)
meaning that all of those who used the basement bar would have to use the V2
entrance/exit. That was a change of business which resulted in a change of intensity
of use of the doorway - in effect, reducing the possible maximum usage of that
doorway whilst substantially increasing the likely use — but that did not require a
variation to the licence at all.

That applied equally to the door into Richmond Street at the north east corner of the
premises: there were no restrictions on the use of that doorway either, and, under the
2005 licence, the licence holder could have used that doorway for public access —
although it may have been likely that, had they done so, there would have been an
application for review by the Environmental Health Department, if not the occupicrs
of residential accommodation that abutted Richmond Street. However:

i) The application to vary included an application to change the structure and
layout of the building to this extent, namely the “full refurbishment of the rear
staircase... to provide improved and independent public access to this
basement area from the rear of the building...”. That appears, not from the
plan — the plan was unaltered from that attached to the 2005 licence — but from
the schedule of proposed alterations (sec paragraph 48 above). Insofar as that
involved a change to the structure or lay out of the premises, it may have
required a variation to the licence (and/or approval under Condition 60 of the
licence conditions: sec paragraph 42 above).

ii) In any event, it was open to the applicant, in the light of opposition to the use
of the Richmond Street doorway, to indicate that it would not use that doorway
for the public, but would use the V2 doorway. No structural or layout changes
were requested (or, us I understand il, required) for use of the V2 stairs and
doorway for the purposes of access to the basement. The only change marked
on the final plans, and the only change intended, was substantially greater use
of that route for public access to the premises than had previously occurred.
However, that was not required to be put into the plan, and that use already fell
within the boundaries of the extant licence. Increased use of a means of egress
and ingress in fact, where that use is already lawful in terms of the licence,
does not require a variation of the licence.

In those circumstances, TCG Bars did not need a variation in their licence to enable
them lawfully to use the V2 doorway for public access to the basement. After 12
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September 2011, the only variation proposed by TCG Bars related to the internal
structure and layout of the premises, in respect of which no representations were made
and of which neither Mr Taylor nor any other person making relevant representations
made any complaint.

However, the TCG Bars nevertheless had to satisfy the Council that queues would be
managed cffectively (paragraph CD1 of the Council’s Statement of Licensing Policy:
see paragraph 56 above). It was open to the Council, in the light of the likely future
use in fact of the V2 doorway as a public enfrance/cxit to modify the conditions of the
licence, by imposing an additional condition relating to queuing. Tt can properly be
assumed that that condition was imposed because the Council considered it necessary
for the promotion of the licensing objectives relating to the prevention of disorder and
public nuisance.

For those reasons, in my judgment, the Council’s Licensing Sub-Committee was
lawfully entitled (i) to proceed with the application to vary the licence; (ii) to take into
account the applicant’s express wish not to proceed with parts of the application,
namely the extension of hours and refurbishment of the Richmond Street entrance and
slairway for use by the public; (iii) to determine, in accordance with those wishes, to
reject those parts of the application as not being necessary for the promotion of the
licensing objectives; (iv) to determine that, if the remaining parts of the application
were to proceed, a new condition relating to queuing outside the V2 entrance was
necessary for the promotion of those objectives; and (v) to grant the variation on that
basis. That is the substance of the Sub-Committee’s decision in this application.

Conclusion

12,

113.

For those reasons, in my judgment, the judge was correct in ruling that it was lawful
for the Council to proceed to determine the application to vary in accordance with
section 35 as it did, even though the applicant had notified the change of scheme
whereby the public access to and egress from the basement would be by way of the
V2 doorway and not the Richmond Street doorway. The result was not outwith the
scope of the existing licence and application to vary as seen together.

I would consequently answer the question posed by the Deputy District Judge in the
affirmative, and I dismiss this appeal accordingly.



